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No. 7751

United States

Circuit Court of Appeals

For the Ninth Circuit

Sperry Flour Company, a corporation,

Appellamt,

vs.

The American Steamer, "James Griffiths",]

her engines, boilers, tackle and furni-

ture; Coastwise Steamship and Barge

Company, Inc., a corporation; James

Griffiths & Sons Company, a corpora-

tion; McCoRMiCK Steamship Company,

a corporation.

Appellees.

BRIEF OF APPELLANT.

This is an appeal from a decree in admiralty of the

District Court for the Western District of Washington,

Judge Jeremiah Neterer presiding, dismissing the libel

of Sperry Flour Company against the steamer ''James

Griffiths" in rem, against Coastwise Steamship & Barge

Company, Inc., James Griffiths & Sons Company and

McCormick Steamship Company in personam for failure



to deliver a cargo of flour and grain. The court decreed

recovery to the Coastwise Steamship & Barge Company,

Inc., owner of the vessel, on its cross-libel for contribu-

tion from cargo in general average.

This appeal presents a number of issues, among which

is one of paramount importance to shipping interests and

to the public at large. This issue concerns the fundamental

duty of the shipowner to man his vessel with a competent

crew. Recent maritime disasters, of which the ''Morro

Castle" catastrophe is but one horrible example, have

focused the attention of Congress and the public upon

the vital necessity for more stringent and comprehensive

laws and rules governing the inspection and operation of

private vessels. Yet it is generally recognized that these

unfortunate disasters have been due largely to negligent

and incompetent personnel rather than to physical defects

in hull or equipment of the vessels. It is clear that the

most modern of vessels, in design, construction, and

equipment, is but an instrument of destruction in the

hands of an incompetent crew. Safety at sea, both for

passengers and cargo, depends fundamentally, upon the

competency of the vessel's personnel. Despite the present

attempt by additional laws and public opinion to insure

greater safety at sea, the decision of the trial court relaxes

the standard of care and diligence long recognized by

shipping experience and knowledge and by judicial de-

cision to be required of a vessel's owner in the selection

of the ship's personnel. Such a decision, striking, as it

does, at the first line of safety at sea, renders futile any

congressional attempt to secure greater safety by adopt-

ing more stringent inspection laws.



STATEMENT OF CASE.

The outline of the circumstances of the disaster here to

be considered may be briefly told. The facts are brief but

extraordinary. We have found no reported case which

reveals incompetency of personnel comparable to that

which caused the stranding of the ''James Griffiths".

Between February 27 and March 2, 1931, at Seattle and

Tacoma, Washington, appellant, Sperry Flour Company,

shipped on board the steamer ''James Griffiths" a large

quantity of bulk grain and 650 sacks of flour, all in good

order and condition, for carriage to San Francisco and

Vallejo, California. (Libelant's Exhibit No. 2, p. 124)*

The vessel sailed from Tacoma about 4:20 p. m. on

March 2, 1931 (242), proceeded up Puget Sound and into

the Strait of Juan de Fuca, bound for sea. The vessel

was abreast New Dungeness Point at 11:30 p. m. (254)

At 12:00 midnight, Kresten A. Mortensen, chief mate,

came on watch. (243) He was making his first voyage on

the "James Griffiths" and his first voyage as chief mate

on any vessel. (344, 346) The vessel was then proceeding

towards Race Rocks Light. (Libelant's Exhibit No. 8, an

original exhibit before the court but not printed, a chart,

shows the course of the vessel and the various points re-

ferred to.) This light was sighted about 12:15 a. m., ten

or eleven miles distant. (255) The master of the vessel

then came on the bridge, verified the position of the

vessel and, after particularly instructing the chief mate,

retired. (244, 255) The sea was calm, the weather was

*A11 references are to pages of printed Apostles on Appeal,
unless otherwise indicated.
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clear, and Race Rocks Light remained in continuous sight

from 12:15 a. m. (334-335, 341) After the master retired,

Chief Mate Mortensen and the helmsman were alone on

the bridge. No change of course was made. (338) Finally

at 1 :36 a. m., the vessel crashed head on into the rocks

of Rosedale Reef beneath Race Rocks Light, at a point

where the Strait is nine or ten miles wide. (245, 257, 260,

261) At the time the vessel struck the rocks, and after-

wards, until the captain came on the bridge, the vessel's

engines were running full speed ahead. (260)

Respondents called neither the helmsman nor the look-

out as witnesses, and we must, therefore, look entirely

to Chief Mate Mortensen 's testimony for what he did or

did not do prior to the stranding and to the captain's

testimony as to what he saw after the crash awakened

him.

The master had set the course before he retired at

12 :20 a. m., so that the vessel would pass about a mile

and a half off Race Rocks Light. The chief mate had

only to follow the master's instructions. (254-255) No

particular skill was required to navigate the course set,

and no change of course was required except to allow

for the set of the vessel, if any, due to the tide. (246)

Chief Officer Mortensen testified that the vessel sailed

along and seemed not to be setting away from the light

as she should, but he was not sure. He was in doubt and

thought about calling the master, but, then, again he

thought the ship would be all right until suddenly the

ship was right on the rocks. (329) He explained his

doubt and perplexity as follows (330)

:



*'.
. . I don't know, things for some unknown

reason—I didn't seem to be able to concentrate on

my work, because it is an awful easy matter to get

a bearing off a light and get your distance—a child

can do it—and I can't say why I couldn't think of

it at the time, but my mind seemed to be somewhat

befuddled, I couldn't function clearly. . . .

Q. When your vessel struck what happened next,

who did anything?

A. Well, I don't know. I don't know nothing;

it seems I couldn't function at all, I was just out, it

seemed. The captain came jumping out of the pilot

house and says 'What happened!' Well, I told him,

I says, 'I don't know what happened'."

He testified that the vessel seemed to be setting towards

the light, but he made no effort to bring her back on her

course. (338) He apparently did not even realize his

predicament for he testified (339)

:

''Towards the last I really don't know—I should

have called the captain, but somehow or another my
mind didn't seem to percolate, I couldn't think

clearly. '

'

The crash awakened the captain who dashed out onto

the bridge and found the chief mate standing hanging

onto the rail and looking at Race Rocks Light. The master

said the mate looked like he was petrified. (245, 260) The

mate appeared dazed, he could not talk and offered no

explanation for his conduct. (261, 263)

A large part of appellant's cargo was, as a result,

undelivered, causing damage of over $18,000. (21) In

addition appellant was held liable to contribute to the
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shipowner's expenses in general average the further sum

of $15,592.30. (82)

Appellees are, of course, prima facie liable for failure

to deliver appellant's cargo. Appellees contended, on

the merits, that the shipowner had exercised due diligence

at the beginning of the voyage, to make the vessel in all

respects seaworthy and properly manned, equipped and

supplied, that the vessel was in fact in all respects sea-

worthy, properly manned, equipped and supplied, and

that the stranding was due to negligent navigation on the

part of the chief mate, and that, therefore, the owner was

not responsible under the Third Section of the Harter

Act (46 U. S. C. A. §192).

Appellant contended that the vessel was improperly

manned and unseaworthy in fact in other particulars,

that due diligence had not been exercised to make the

vessel in all respects seaworthy, properly manned,

equipped and supplied and hence that appellees were lia-

ble for appellant's loss and could not rely upon the exemp-

tions from liability provided conditionally by the Harter

Act and the bills of lading.

PLEADINGS AND FINDINGS OF FACT.

The original libel filed was filed in this action on May 28,

1931, and stated four causes of action. Each cause of action

sought recovery for short delivery of a different ship-

ment of cargo. Each lot of cargo was covered by a

separate bill of lading. However, on the merits, each

cause of action is governed by the same facts. That is.



the vessel on sailing from Tacoma, had aboard four ship-

ments of cargo shipped by libelant. Each lot of cargo

was partially undelivered as a result of the disaster

already referred to. Exceptions to the libel were filed

by each of the respondents. Respondents' exceptions on

the ground that the libel failed to state a cause of action

were overruled, but the court required libelant to amend

its libel by annexing the bills of lading.

Respondents thereupon excepted to the amended libel

and the exceptions were overruled as to the Third Cause

of Action but sustained as to the other three causes of

action on the theory that no cause of action was stated

because compliance with the notice of claim clauses con-

tained in the annexed bills of lading ^s not pleaded.

Libelant then filed a Second Amended Libel, alleging

presentation of claim, waiver by respondents of timely

compliance with the notice of claim clauses and the non-

applicability of the notice of claim clauses. (6) Excep-

tions to the Second Amended Libel were again sustained

on the ground that no cause of action was stated because

compliance with the notice of claim clauses was not al-

leged. (31) Libelant declined to amend further.

Respondents filed answers to the Third Cause of Action.

(39) The only defense pleaded to the merits was that

due diligence was exercised to make the vessel in all re-

spects seaworthy and properly manned, equipped, and

supplied at the beginning of the voyage and that any

shortage of cargo was caused by causes excepted by the

bill of lading or the Harter Act. Respondents did not

plead the actual circumstances of the stranding or other

cause for failure to deliver the cargo.
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Respondents, James Griffiths & Sons Company and Mc-

Cormick Steamship Company, in addition, denied in their

answers that they were parties to the contract of af-

freightment, claiming to be merely agents of respondent.

Coastwise Steamship & Barge Company. (46, 53)

At the time the answers were filed, respondent, Coast-

wise Steamship & Barge Company, also filed a cross-

libel seeking to recover from libelant, as cargo owner,

general average and salvage charges incurred in floating,

towing and unloading the vessel. (76) Libelant answered

the cross-libel, alleging that the vessel was unseaworthy

and improperly manned, that due diligence in these re-

spects had not been exercised and that hence the ship-

owner was not entitled to contribution in general average

from cargo. (84)

The trial of the action was had on July 11-13, 1934.

(118) The decree was entered December 17, 1934. (115)

The trial court found that due diligence had been exer-

cised to make said steamer in all respects seaworthy and

properly manned, equipped, and supplied for the voyage

and that the vessel was in fact in all respects seaworthy;

that the stranding and loss of appellant's cargo was due

to faults or errors in navigation by Chief Officer Morten-

sen; that the chief officer was a competent man and due

diligence had been exercised in hiring him ; that respond-

ent. Coastwise Steamship & Barge Company, was the

principal to the contract of carriage and respondents,

James Griffiths & Sons Company and McCormick Steam-

ship Company were merely its agents. The trial court,

therefore, dismissed the libel and granted the shipowner

recovery on its cross-libel. (100)



THE TRIAL COURT'S OPINION.

The opinion of the trial court, rendered October 15,

1934, reveals the reasons of the court for its decision.

The findings of fact, signed by the court November 28,

1934, were prepared by appellees' counsel. Several mat-

ters were added to the findings which do not appear in

the court's opinion. Both the opinion and findings of

fact contain statements totally unsupported by the evi-

dence. However, the point we now desire to make is

that the trial court's opinion shows on its face, both as

a matter of law and fact, that due diligence was not

exercised in hiring Chief Officer Mortensen. For this

reason, we print here the short opinion so that this court

may have before it the theory of the trial court in con-

sidering the ensuing argument and discussion of the

evidence. (92)

Decision of Court, October 15, 1934

*'Netbrer, District Judge:

From consideration of all of the evidence in the

case, I am persuaded that the captain of the 'James

Griffiths' exercised all due and reasonable care within

the provisions of the law in supplying the place of

the seaman who found he could not sail at the time

that the vessel was ready to debark. He applied

immediately to the Sea Service Bureau which had

for many years been the agency through which many
seamen were employed, and whose competency and

proficiency had been examined into prior to the

time, and they furnished the seaman Mortensen who

was at the wheel at the time. At the time of his

employment there was nothing about the seaman

that challenged the attention of any one, and he was
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engaged. When the captain met him he directed him

to his post, found him to be in every way proficient,

so far as outward acts were concerned, and when

he left him at his post shortly prior to the stranding

there was nothing to indicate anything that was out

of the ordinary with the seaman. This seaman was

duly licensed with the proper board, had followed the

sea for a number of years, and while this was the first

trip in which he acted as chief ofiicer, but that of

itself is no evidence against his competency, because

every seaman must have a first voyage. Not only

does the testimony show that the Sea Service Bureau

had examined into the man's competency and was

familiar with his service record prior to that time

and knew of his competency, but the respondent pro-

duced many witnesses that the seaman was com-

petent, was regular in his habits and conduct and

reliable, and from all of the evidence presented, the

court must find that with all of these witnesses as

to the man's efficiency, if the captain of the 'James

Griffiths' had made these investigations himself and

had time to do so and ascertained what these wit-

nesses did know, it certainly would not be said that

he did not exercise reasonable care; so when he ac-

cepted the advice of the Sea Service Bureau, based

upon the examination made by it prior to that time

as to Mortensen's efficiency, and the evidence of the

other witnesses who testified as to his competency,

based upon the evidence in this case, any other con-

clusion, it seems to me, would be entirely arbitrary

and not in accord with the intent of the expressed

provisions of the law.

You may prepare your proposed findings, Mr.

Dobrin, serve them upon Mr. Cosgrove, and present

them to the court."
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ASSIGNMENTS OF ERROR RELIED UPON.

The assignments of error are printed on pages 434-439

of the Record, and for the convenience of the court, will

be summarized as follows:

I.

The trial court should have found that due diligence

was not exercised to make the steamer ''James Griffiths"

in all respects (particularly in the respects hereinafter spe-

cified) seaworthy and properly manned, equipped and sup-

plied ; and that said steamer was not in faet in all respects

seaworthy and properly manned, equipped, and supplied at

the beginning of the voyage, but was in fact unseaworthy

in the following respects:

1. Chief Officer Mortensen was incompetent.

2. The helmsman and lookout were incompetent.

3. The steering gear was defective.

4. The compasses were not properly adjusted.

(Assignments I, II, III, IV, 434-436)

XL

The trial court should have denied recovery to the vessel

owner on its cross-libel for contributions in general aver-

age from appellant cargo owner. (Assignments XIII,

XIV, 437-438)

III.

The trial court erred in sustaining appellees' excep-

tions to the First, Second, and Fourth causes of action

of the Second Amended Libel on the ground that no cause

of action was stated by reason of failure to plead com-
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pliance with the claim clauses of the bills of lading. Such

exceptions should have been overruled on the grounds

that compliance with the claims clauses was pleaded,

the claims clauses were not applicable and timely presen-

tation of claim was waived. (Assignments VIII, IX, X,

XV, 437-438)

IV.

The court should have found that appellee McCormick

Steamship Company was a principal to the contracts of

carriage and not merely an agent of appellee Coastwise

Steamship and Barge Company. (Assignments V, VI, 436)

V.

The trial court erred in refusing to permit appellant

to prove by way of rebuttal that the owner of the steamer

''James Griffiths" had knowledge, discovered by investi-

gation after the accident, that K. A. Mortensen was in-

competent to act as chief officer on said steamer. (371-

372) (Assignment XX, 439)

VI.

The court should have rendered and entered a decree

in favor of appellant against appellees for the amount of

appellant's damages, interest and costs and dismissed

the cross-libel. (Assignments XI, XII, XIV, 437-438)

}'



13

APPEAL IN ADMIRALTY IS TRIAL DE NOVO.

An appeal in admiralty to the Circuit Court of Appeals

from a District Court is a trial de novo, subjecting both

the facts and the law to review.

Duche & Sons v. Scliooner "John Twohy", 255

U. S. 77; 65 L. Ed. 511, 515;

Langnes v. Green, 282 U. S. 531 ; 75 L. Ed. 520, 523

;

The San Rafael, 141 Fed. 270, 275 (9th C. C. A.);

Nelson v. White, 83 Fed. 215, 217 (9th C. C. A.).

We are not unmindful of the cases which hold that the

decision of the trial court upon questions of fact, based

upon conflicting testimony or the credibility of witnesses

examined before the judge, is entitled to great respect

and will not be lightly reversed or modified unless there

is a decided preponderance of evidence against it or a

mistake is clearly shown. Some of these cases have been

logically criticized by Hughes on Admiralty (2nd. Ed.)

p. 419, as follows:

"If the trial judge could decide cases at their close,

as juries render verdicts, there would be more force

in the idea. But in districts of crowded dockets,

where numerous cases, each with numerous witnesses,

are tried in rapid succession, and then taken under

advisement for months, nothing short of a moving-

picture screen, with a photographic-phonographic

attachment, could bring it back to the judicial mind.

To give this amiable fiction the scope which it has

often been given is in effect to deny an appeal on

questions of fact, which the statutes are supposed to

give. That seeing the witnesses is an advantage can-

not be denied. But its importanc-t has been grossly

exaggerated. Surely the combined intelligence of the
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three appellate judges as against the one trial judge

ought to over-balance it."

See also

The Kalfarli, 277 Fed. 391, at 397 (2nd C. C. A.);

The Colnmhicm, 100 Fed. 991, 996 (1 C. C. A.).

It is clear in any event that the appellate court can and

very frequently does set aside the findings of fact of

the trial court where there is a decided preponderance of

evidence against such findings or a clear mistake is shown.

The Fin MacCool, 147 Fed. 123 (2nd C. C. A.)

;

The Kalfarli, supra;

The Mason, 249 Fed. 718 (2nd C. C. A.);

The Medea, 179 Fed. 781, 794 (9th C. C. A.);

North American Dredging Co. v. Pacific Mail S. S.

Co., 185 Fed. 698, 703 (9th C. C. A.).

In The Ariadne, 13 Wall. 475; 20 L. Ed. 542, 543, the

Supreme Court stated:

"We are^ unmindful that both the circuit and dis-

trict court came to a conclusion different from ours

as to the alleged fault of the steamer. Their judg-

ments are entitled to and have received our most

respectful consideration. Their concurrence raises a

presumption, prima facie, that they are correct. Mere

doubts should not be permitted to disturb them. But

the presumption referred to may be rebutted. The

right of appeal to this court is a substantial right,

and not a shadow. It involves examination, thought

and judgment. Where our convictions are clear, and

differ from those of the learned judges below, we

may not abdicate the performance of the duty which

the law imposes upon us by declining to give our own

judicial effect."
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Since an admiralty appeal is a trial de novo, the only

reason for giving weight to the findings of the trial court

is based upon his opportunity for judging the credibility

of the witnesses as they appear before him in person {The

Fin MacCool, supra). Where, therefore, the findings of

the trial court are not based on the credibility of the wit-

nesses or the weight of conflicting evidence, the reason

for giving great weight to such findings ceases, and the

Appellate Court is just as able to judge the effect to be

given the evidence as was the trial court.

In the case at bar we do not argue that the trial court

erroneously based the findings on the credibility of cer-

tain witnesses, nor do we urge that the trial court errone-

ously determined questions of fact against appellant on

conflicting evidence. In fact, we rely entirely on the evi-

dence produced by appellees' own witnesses for a re-

versal. We do contend that the trial court clearly failed

to apply certain definite applicable rules of law to the

evidence; that the evidence on the disputed issues of the

case not only is entirely insufficient to support the findings,

but requires a finding that the vessel was in fact unsea-

worthy and that due diligence was not exercised by the

shipowner to make her seaworthy.

Under the circumstances, the probabilities of the case,

the preponderance of the evidence and the sufficiency of

the evidence may be determined by the appellate court for

itself, unembarrassed by the findings below.

The Fin MacCool, supra

;

The Albany, 81 Fed. 966, 968 (2nd C. C. A.)

;

The Kalfarli, supra

;

The Black Diamond, 273 Fed. 811, 812 (2nd

C. C. A.).
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Argument,

I.

APPELLANT ESTABLISHED PRIMA FACIE THE LIABILITY

OF APPELLEES BY PROVING SHIPMENT OF ITS CARGO

IN GOOD ORDER AND CONDITION AND APPELLEES' FAIL-

URE TO DELIVER A PART THEREOF.

It is not disputed but is admitted that appellant shipped

650 sacks of flour (Third Cause of Action of Libel) in good

order and condition on board the steamer ''James Grif-

fiths" at Tacoma for carriage by appellees* to San

Francisco and that appellees delivered only 535 sacks,

leaving short and undelivered 115 sacks of flour. (Stipu-

lation, page 74; Libelant's Exhibit No. 2, page 125) Such

proof establishes prima facie the liability of the carrier

for the loss of the cargo shipped, and the burden is upon

appellees to prove beyond doubt that the loss was due to

a peril or cause for which they are not responsible.

The Folmina, 212 U. S. 354; 53 L. Ed. 546, 550;

The Mursa, 8 F. (2d) 422 (D. C. Cal.)

;

The Rosalia, 264 Fed. 285, 288 (2 C. C. A.).

In explaining the loss, appellees must prove that

:

1. Due diligence was exercised at the beginning of the

voyage to make the vessel in all respects seaworthy and

properly manned, equipped and supplied, or that the ves-

sel was in fact in all respects seaworthy and properly

manned, equipped and supplied;

*It is recognized that the trial court found that the Coastwise
Steamship & Barge Company was the principal to the contract
of carriage and that the other two appellees were merely agents.
The relationship of the parties will be discussed hereinafter.
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2. The loss arose from a cause or peril excepted by

law or contract. (The only cause relied upon by appellees

is negligent navigation.)

Appellees must prove both of these facts by affirmative

evidence. If one condition is proved and the other is left

unproved, the carrier is liable. The proof must be affirma-

tive and free from doubt.

The Medea, 179 Fed. 781, 791 (9th C. C. A.);

The Rosalia, 264 Fed. 285, 288 (2nd C. C. A.)

;

The Indien, 71 F. (2d) 752, 755 (9th C. C. A.).

11.

DUE DILIGENCE WAS NOT EXERCISED IN ASCERTAINING THE

COMPETENCE OF CHIEF OFFICER MORTENSEN BEFORE

HIS EMPLOYMENT AND HE WAS IN FACT INCOMPETENT

AT THE BEGINNING OF THE VOYAGE.

The only cause or peril relied upon by appellees to ex-

plain the stranding and failure to deliver appellant's

cargo is negligent navigation. The stranding of the

''James Griffiths" and the loss of appellant's cargo was,

strictly speaking, not due to Chief Officer Mortensen's

erroneous navigation, but to his utter inability to navi-

gate at all.

It is, of course, well settled that before a carrier can

rely on the defense of negligent navigation, pursuant to

the Harter Act (46 U. S. C. A. §192), it must affirmatively

prove as a condition precedent that due diligence was exer-

cised to make the vessel in all respects seaworthy and
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properly manned, equipped and supplied at the beginning

of and for the voyage in question.

May V. Hamhurg-American Line, 290 U. S. 333; 78

L. Ed. 348;

Martin v. The Southwark, 191 U. S. 1; 48 L. Ed.

65, 71;

The Wilderoft, 201 U. S. 378; 50 L. Ed. 794;

Calif.-Hawaiian Sugar Ref. Corp. v. Rideout, 53

F. (2d) 322, 324 (9th C. C. A.);

The Indien, 71 F. (2d) 752, 755 (9th C. C. A.).

In The Indien, supra, this court quotes the Supreme

Court as follows (page 755)

:

'' 'The relief afforded by the third section of the

Harter Act (46 U. S. C. A. §192) to the owner of a

vessel transporting property is purely statutory. In

the case at bar there could be no question as to the

liability of the vessel owner from the established

facts of the case, but for the immunity afforded by

that act. To permit a cargo of sugar to be injured

by the introduction of fresh water in the manner

shown, but for the provisions of this act, would have

made a case of clear liability against the owner; and

where the statute has given immunity against such

loss by reason of error in navigation or management,

it does so upon the distinct condition that the owner

shall show that the vessel was in all respects sea-

worthy and properly manned, equipped, and supplied

for the voyage; or, if this cannot be established, that

he has used due diligence to obtain this end. The

discharge of this duty is not left to any presumption

in the absence of proof. It is the condition precedent,

compliance with which is required of the vessel
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owner in order to give him the benefit of the im-

munity afforded by the act'."

Since the carrier would be liable in this case for the loss

of cargo caused by negligent navigation, even though the

vessel was in all respects seaworthy, except for the Harter

Act, {The Wilderoft, supra) it follows that the Harter

Act is to be strictly construed against the carrier.

The Fort Morgan, 284 Fed. 1, 4 (4th C. C. A.)

;

Calif.-Hawaiian Sugar Ref. Corp. v. Rideout, 53 F.

(2d) 322,325 (9th C. C. A.).

In the latter case this court said

:

'^It will thus be seen that the carrier has the

burden of proof to establish due diligence before he

can claim exemption from liability on the ground of

danger of the sea, and the Harter Act is to be strictly

construed against the carrier."

Section 3 of the Harter Act (46 U. S. C. A. §192) spe-

cifically provides that due diligence must be exercised to

properly man the vessel before the carrier can be excused

for faults or errors in navigation. But it is also obvious

that a vessel which is not properly manned is not sea-

worthy.

The Rolph, 299 Fed. 52, 54 (9th C. C. A.)

;

The Cygnet, 126 Fed. 742, 745 (1 C. C. A.).

The time for the exercise of due diligence to make the

vessel seaworthy is at the commencement of the voyage

and until it is actually commenced, and the fact that the

vessel may have been seaworthy at some time prior to
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commencement of the voyage does not discharge the car-

rier's burden of proving due diligence.

Martin v. The Southivark, 191 U. S. 1; 48 L. Ed.

65, 71;

The Newport, 7 F. (2d) 452 (9 C. C. A.).

Thus in Standard Oil Co. v. U. 8., 26 F. (2d) 385, 386,

where a vessel had just left drydock at Newport News

and had at once proceeded to New York to load cargo,

the court said:

"In the case at bar, the condition of the ship at the

repair yard, at a point distant from New York, while

relevant, is by no means conclusive. The condition of

the ship at New York, the port of departure, where

the cargo was loaded is of vital importance. If the

shipowner is to be released from liability, he must

exercise due diligence to see that the vessel is sea-

worthy at the time of beginning the voyage."

Thus, appellees in this case must show that Mortensen

was competent at the time the vessel left Tacoma on

March 2, 1931.

A. Chief Officer Mortensen Was In Fact Incompetent.

The trial court found not merely that due diligence was

exercised in the employment of chief officer Mortensen, but

also that Mortensen was at the time of said employment

and thereafter a qualified and competent man to act as

chief officer. (Finding X, p. 108) The finding that Morten-

sen was in fact competent will, we believe, be regarded

with astonishment by anyone who has read the circum-

stances of the stranding of the "James Griffiths". The
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trial court's opinion, which of course states the court's

own views, does not discuss the competency in fact of the

chief mate, but only due diligence in employing him. If the

mate was in fact competent, there would be no point in

discussing due diligence in employing him. The court's

opinion, therefore, tacitly at least, assumes that the mate

was in fact incompetent, but holds that due diligence was

exercised in employing him. However, irrespective of the

trial court's opinion and intentions as to findings, since the

formal findings of fact, prepared by appellees' proctors, do

contain the statement that Mortensen "was at the time of

his employment and thereafter a qualified and competent

man to act as chief officer", it is necessary to discuss the

evidence and show that such finding is totally unsupported

thereby.

Seaworthiness In Fact Defined.

Before discussing the evidence, it is well to examine the

authorities to determine the meaning and measure of sea-

worthinss or competency in fact. In Bradley Fertilizer

Co. V. The Edwin I. Morrison, 153 U. S. 199; 38 L. Ed.

688, 692, the Supreme Court said:

"In every contract for the carriage of goods by

sea, unless otherwise expressly stipulated, there is a

warranty on the part of the shipowner that the ship

is seaworthy at the time of beginning her voyage,

and not merely that he does not know her to be un-

seaworthy, or that he has used his best efforts to

make her seaworthy. The warranty is absolute that

the ship is, or shall be, in fact seaworthy at that time,

and does not depend on his knowledge or ignorance,

his care or negligence."
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In other words, seaworthiness in fact means actual

good condition. Any defect, whether discoverable by due

diligence or not, makes a vessel unseaworthy in fact. The

Second Circuit Court of Appeals stated in Benner Line v.

Pendleton, 217 Fed. 497, 500:

'^The warranty covers latent defects not ordinarily

susceptible of detection, as well as those which are

known or discoverable by inspection. '

'

To the same effect are:

Rainey v. New York & P. S. S. Co., 216 Fed. 449,

453 (9th C. C. A.);

Corsar v. J. D. Spreckels S Bros. Co., 141 Fed. 260,

264 (9th C. C. A.)

;

The Ninfa, 156 Fed. 512, 515 (D. C. Ore.);

The Arakan, 11 F. (2d) 791, 792 (Judge Kerrigan).

There was, as pointed out above, no burden on appellant

to prove that Chief Officer Mortensen was incompetent.

The burden was upon appellees to prove that he was

competent. We examine the evidence, then, to see if it

establishes that Mortensen was in fact competent, not to

see if he was proved incompetent. For, as so recently

stated by Judge Sawtelle in The Indien, 71 F. (2d) 752,

756:

"From the foregoing it will be seen that, in a

case like this, the problem before the Chancellor is

not that of a nice balancing of evidence, pro and con,

on delicate scales. After a careful study of the testi-

mony and the exhibits, he must, in order to find for

the shipowner, be convinced beyond at least a sub-

stantial doubt that the vessel was in fact seaworthy.
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Such, then, was the task before the District Judge;

and such is the task before us now."

With the above rules in mind, we shall first discuss

the evidence which appellees claim establishes that Mor-

tensen was competent in fact. Then, we shall discuss the

evidence which conclusively establishes the contrary. All

of the evidence was produced by appellees.

Mortensen's Record.

First, appellees claim that Mortensen had a long, varied

and satisfactory record as a seaman and officer. His

record was revealed solely by his own testimony and con-

sisted of the witness testifying as to each ship on which

he had sailed, the length of his service, identifying certi-

ficate of discharge when available and that he left each

vessel by mutual agreement. (290-304; 312-322) Most of

this testimony, while possibly relevant, is of no import-

ance whatever in determining his competency at the time

the "James Griffiths" sailed on this voyage. Even if we

assume that he was competent for the services he per-

formed on other ships during his prior employment, still

that fact does not establish his competency at the time

or for the service in question. His prior record is of

more consideration in determining whether due diligence

was exercised than in determining his competency in fact.

His competency, if we assume such fact, as a seaman does

not determine his competency as an officer. The state-

ments on his certificates of discharge as to satisfactory

service are, of course, purely hearsay. He served on 21

vessels as a seaman and produced only 7 discharges.
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Hence, discharges, even by hearsay, fail to establish his

competency even as an ordinary seaman. The significant

fact to be drawn from his service as a seaman is that

during 11 years he actually worked approximately 5 years

or less than half of the time. He served on 21 vessels in

working 5 years or averaged less than 3 months on each

vessel. On more than one-half of these vessels, he made

only one voyage. The record does not reveal whether he

merely loved variety or could retain his job for only one

voyage.

Mortensen secured a second mate's license on February

17, 1926. (304) From that date until he sailed on the

"James Griffiths" on March 2, 1931, he had served as an

officer on 6 vessels. He actually had worked about 25

months in 5 years. He made only one voyage on three of

these vessels. He had served on one vessel for only a few

days (315). He had served as third mate on five vessels

and as second mate on one. He had never served as a chief

mate. He had not sailed on any vessel for 17 months prior

to going aboard the "James Griffiths." (322) His exper-

ience and record are, therefore, far from being impres-

sive. In fact, as will be subsequently discussed, his record

fails to show any basis for hiring him as a chief mate for

the first time.

The significant omission from the testimony as to Mor-

tensen's record and experience is the complete absence

of any testimony whatever from any previous employer or

even fellow officer. Several witnesses testified that they

had known Mortensen very casually ashore, but, of course,

they had no knowledge of his competency as an officer.
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One witness, John Anderson, an employee of appellees,

testified that he had known and sailed with Mortensen

as a seaman, but not as an officer. Anderson had not

sailed with Mortensen in the last five years, had not seen

him recently and did not know of his illness. (284-288)

Although, Mortensen was a resident of Seattle and had

sailed principally from that port, not a single witness

was called by appellees who knew of his ability and

conduct as an officer. Mortensen's record and past exper-

ience was revealed solely through his own testimony. His

vital self-interest is, of course, obvious. He would not be

expected to reveal any difficulties he may have had on

any vessels. As a matter of fact when we sought to show

that Mortensen did have difficulties on at least one pre-

vious vessel, the court refused to hear such testimony

on the ground that it was not shown that appellees knew

about it. (370-371) Since competency in fact does not

depend on ignorance or knowledge but merely upon the

actual condition, such testimony was clearly admissible.

If appellees could show Mortensen's past record and ex-

perience, appellant naturally could offer proof to show

that such record was not what it appeared to be.

In view of the total absence of competent testimony,

certain statements of the trial court in its opinion (93)

and Findings of Fact (107) are surprising and gratuitous.

The court stated in its opinion that ''respondent produced

many witnesses that the seaman (Mortensen) was compe-

tent, was regular in his habits and conduct and reliable",

and the findings state that Mortensen "was known to be

competent, reliable and regular in his habits and conduct,
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and efficient as an officer and seaman." As stated above,

several witnesses, not many, testified that, so far as they

knew, Mortensen was regular in his habits and conduct

ashore. They knew him very casually and observed him

principally when he was seeking a job. They had no con-

tact whatever with him at sea. No witness^ who knew,

testified that he was competent or efficient as an officer.

We can, therefore, explain such findings only on the theory

that the trial court had forgotten the testimony between

the date of the trial and the time of rendering his opinion,

a period of three months. In any event there was no evi-

dence on which to base a finding of competency in fact

{The Fort Morgan, 274 Fed. 734, 735).

Aside from the utter lack of evidence on this point,

proper proof of Mortensen 's past record or experience

would not establish his competency in fact at the beginning

of the voyage in question. His actual competency at the

time in question must be shown. It is recognized that the

condition of neither vessels or men remain the same.

The Cygnet, 126 Fed. 742, 746 (1st C. C. A.)

;

Naylor & Co. v. Terminal Shipping Co., 237 Fed.

725, 727.

Mortensen's License.

Appellee's second element of proof that Mortensen was

competent in fact is that he held a chief mate's license

issued by the United States Steamboat Inspectors on

May 3, 1929. (214) If this were an action by the govern-

ment to penalize a shipowner for employing an unlicensed

officer, the existence of the license would probably be a

I
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complete defense. But this is an action for breach of con-

tract of carriage. The Harter Act does not provide that

the vessel is exempt for negligent navigation if she has a

licensed personnel. The Act provides that the vessel must

be properly manned at the beginning of the voyage. The

United States Steamboat inspection laws provide for the

revocation of the license of an officer who proves incom-

petent. But the Harter Act requires a shipowner to assure

himself of an officer's competency before hiring him. The

fact that the law provides for the revocation of an officer's

license, before its expiration, for incompetency, recognizes

the point we make that a mistake may be made in issuing

a license, or a man may become incompetent after his

license is issued. (46 U. S. C. A. §§228, 239) The exam-

ination for a license is largely technical. The most -skillful

navigator may have other defects which render him incom-

petent. The only physical examination taken by Mortensen

for his chief mate's license was a test for eyesight and

hearing. (321) The trial court recognized that the exhibi-

tion of his license did not prove Mortensen to be compe-

tent. (400) This is well settled, but after all, is a mere

matter of common sense and knowledge.

Charbonnier v. United States, 45 F. (2d) 166, 171;

The Fri, 140 Fed. 123, 124.

Every officer, who was held incompetent in the cases we

shall later discuss, held the proper license for his position.

Furthermore Mortenson's experience as an officer re-

veals that he should not have been granted a license as chief

mate. According to his testimony, he had had 22 months

service as a third mate prior to receiving his license as
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chief mate. The General Rules and Regulations (Ocean

and Coastwise) (May 4, 1929) prescribed by the Board

of Supervising Inspectors, which have the force of law

(46 U. S. C. A. §375) provide as follows:

Extension of Route and Raise of Geade

OF Licenses.

"9. Licensed officers serving under five years'

license, entitled by license and service to raise of

grade, after passing examination, shall have issued

to them new licenses for the grade for which they

are qualified, the local inspectors to file in their office

the old license when surrendered, with the report

of the circumstances of the case, but the grade of no

license shall be raised except as hereinafter pro-

vided, unless the applicant can show one year's actual

experience in the capacity for which he has been

licensed." (Page 148, General Rules & Regulations,

supra)

Chief Mate of Ocean Steam Vessels.

^'35. Any applicant for license as chief mate of

ocean steam vessels shall be eligible for examination

after he has furnished satisfactory documentary evi-

dence to the local inspectors that he has had the

following experience:

First: One year's service as second mate of ocean

steam vessels, or,

Second: One year's service as second mate of

coastwise steam vessels of 1,000 gross tons or over, or

Third : Two years service as officer in charge of

a watch on ocean or coastwise steam vessels, while

holding a license as second mate of ocean or coast-

wise steam vessels, or,
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Fourth: Two years' service as master of lake,

bay, bay or sound steam vessels of 1,000 gross tons

or over, together with six months' service as officer

in charge of a watch on ocean or coastwise steam

vessels of 1,000 gross tons or over, or

Fifth: Five years' service in the deck depart-

ment of ocean or coastwise sail vessels of 200 gross

tons or over; two years of such service shall have

been as chief mate of such ocean or coastwise sail

vessels, for license as chief mate of ocean freight or

towing steam vessels, or

Sixth: One year's service as a licensed master of

steam vessels of 250 gross tons or over engaged in

the ocean or coastwise fisheries, for license as chief

mate of ocean freight or towing steam vessels, or,

Seventh: Five years' experience in the deck de-

partment of any ocean or coastwise sail vessels of

100 gross tons or over; two years of such service

shall have been as master of such vessels for license

as chief mate of ocean freight or towing 'steam

vessels." (p. 157, General Eules & Regulations, supra)

Mortensen could not comply with Section 9, for he had

had no experience at all as a second mate when he applied

for a chief mate's license. His experience did not qualify

him under any of the provisions of Section 35. He there-

fore, either falsified his experience in making application

or the inspectors erred in permitting him to make appli-

cation for a chief mate's license. The inspectors rely en-

tirely on documentary proof of experience submitted by

the applicant, as stated by the above rules. Such proof

may be falsified and illustrates the fallacy of relying

on a mere license when the issue is, a-s here, actual

competence.
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Mortensen's Physical Appearance at Time He Was
Employed.

Appellees ' third contention is that from the time he first

came aboard the vessel at about noon until he was left

alone on the bridge, he appeared to be proficient in per-

forming his duties and physically fit. Such testimony was

given by the ma-ster, second mate and the chief mate

whose place Mortensen was taking. These men were all

employees of appellees and their interest is obvious. But,

nevertheless, such testimony is of very little importance.

The second mate merely testified that Mortensen appeared

to be "the same as he ever was". (286) The master tes-

tified that Mortensen appeared to be physically all right

when he came aboard the vessel (210), but later admitted

he had no impression at all. (266) Kroon, the regular

chief mate of the vessel, testified that Mortensen appeared

to be physically able and that he spent the afternoon

assisting the carpenter to put a walk over the deck load.

(277) Kroon, himself, loaded the cargo. (277) The chief

ofiicer is in charge of the stowage of the cargo (270) and

Mortensen had no experience in the stowage of such cargo.

(256) However, Kroon, instead of having Mortensen assist

him in the stowage of the cargo, sent him to assist the car-

penter in performing an unskilled job, a mere sailor's job.

Since Mortensen was to act as chief mate, he certainly

should have spent the afternoon before sailing familiar-

izing himself with the stowage of the cargo, the nature of

the vessel (he had never been aboard her before), her

condition and equipment. It might well be said that Mor-

tensen's ignorance of these facts as to this particular ship

made him incompetent to act as her chief mate, irrespec-
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tive of his general competence. Kroon either did not

realize his duty in this respect, or he was so unimpressed

with Mortensen that he thought him fit only to assist the

carpenter. Perhaps, if Mortensen had been given some-

thing responsible to do, befitting the post he was to

assume, his incompetence would have been discovered

before the ship sailed and the subsequent disaster averted.

In any event, the fact that Mortensen was able to assist

the carpenter in performing a sailor's job does not

establish his competence as a chief officer. Mortensen re-

tired about 5 o'clock p.m., so no further test of his

competency could be made. (326)

Despite the above evidence, the opinion of the court

and the findings state that the master found Mortensen

"to be in every way proficient". The evidence does not

show that he was found to be proficient even as a car-

penter's assistant. For the carpenter, who worked with

him all afternoon, was not called as a witness.

The master also testified that when Mortensen came on

watch at midnight, he seemed to be all right and seemed

to understand instructions, (244) Nevertheless, one and

one-half hours later Mortensen had put the vessel squarely

on the rocks, the nearest land. We believe that appellees'

contention that Mortensen performed his duties creditably

during the afternoon, before sailing, is best refuted by

the pointed reply of the trial court to such contention

during oral argument: "There wasn't anything to run

against—he ran into the first thing in the road". (401)

We may say he had to leave the road to run into any-

thing.
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There is no other evidence in the record to support or

establish Mortensen's competency. The above is insufficient

to support a finding of his competency as a chief oiJicer

at the commencement of the voyage. However, whatever

weight or force such evidence may have standing alone,

is completely refuted and destroyed by the positive and

unchallenged evidence of his incompetency at the time in

question.

Mortensen Proved Incompetent as Soon as He Went on

Duty.

We have already referred to the circumstances of the

stranding. The sea was calm, weather clear and visibility

good. (334) The position of the vessel was known, and

had been verified by the master. (244, 255) Race Rocks

Light was visible and in continuous sight for ten or eleven

miles. (335) There were no other lights visible to confuse

the navigator. (334) Mortensen merely had to keep the

vessel on her course and follow the master's instructions.

(254) The Strait of Juan de Fuca, near the light, is nine

or ten miles wide—sufficient room in which to navigate a

fleet abreast. (260) Despite such ideal conditions, Mor-

tensen, impotent and petrified on the bridge, allowed his

vessel to crash head on upon the rocks of Rosedale Reef,

directly beneath the light he had been observing for miles.

He had passed a buoy 500 to 1,000 feet from the rocks, but

he had not even seen it, although the vessel stranded in-

side the buoy. (339) The vessel's engines were running

full speed ahead when she struck and continued so running

until the master dashed onto the bridge and stopped them.

(260)
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It seems almost incredible that such a stranding could

happen. Mortensen had no difficulties either of weather

or seas to contend with in his navigation. He had only

to keep his vessel on the port side of a light he had been

observing for ten or eleven miles. Certainly, any able

bodied seaman, with no experience as an officer, or even

a land-lubber, would have kept the vessel off the only

light in sight. (333) Mortensen did not even call for help.

He stood upon the bridge, apparently fascinated by the

light, unable to talk, to move or to think, and let his

vessel with her cargo and sleeping crew crash into the

rocks.

Mortensen, apparently, realized that his conduct could

not be excused by the usual navigating explanations, so he

frankly and fully admitted his incompetency. We shall

set forth his testimony at length, for the convenience of

the court and because of its importance.

''A. Well, she sailed along, and I wasn't sure

whether she was

Q. (Interposing) Talk a little louder Mr. Mor-

tensen.

A. Well, as we went along I kept on taking bear-

ings, and as we came up closer to the light it seemed

to me she was not setting away from the light the way

she should, but I wasn't sure, so I was in doubt, I

didn't know, really—I thought about calling the cap-

tain, but then again I thought 'Well, she will be all

right', until we came up kind of close, and I don't

know, things for some unknown reason—I didn't

seem to be able to concentrate on my work, because

it is an awful easy matter to get a bearing off a

light and get your distance—a child can do it—and
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I can't say why I couldn't think of it at the time, but

my mind seemed to be somewhat befuddled, I couldn't

function clearly.

Q. Did you consider that you were in danger of

going on the rock?

A. Well, no, I didn't. I thought she would clear.

Then again, I thought maybe I should call the cap-

tain, because that is a standard rule, to call the cap-

tain if you are in doubt, but I said, 'Well, she ought

to clear', but the tide must have been awful strong

off that point, because she went on the rocks before

I really came to my senses.

Q. When your vessel struck what happened next,

who did anything?

A. Well, I don't know. I don't know nothing; it

seems I couldn't function at all. I was just out, it

seemed. The captain came jumping out of the pilot

house and says 'What happened!' Well, I told him,

I says, 'I don't know what happened.' Well, he threw

the engine astern, full speed astern, and then went

in the pilot house and spoke to the quartermaster and

asked him a few questions, and then he came out on

the bridge again, and then he said, 'Well, how did

you come to get in here, how did it happen!' And I

said 'I don't know. Captain.' So he says, 'Well, there

is no use standing here, you may as well go down on

the deck and get the lead and take some soundings',

and I went down on the deck. I had an awful time

getting along the pilings, because I don't know, I

was kind of weak in the knees.

Q. From the fright of the occasion!

A. I don't know what caused it * * *" (329-331)

ijF •IF ^ "ff ^ ^ tF

"Q. Well, when you saw the vessel was setting in

what did you do to bring her up on her course!
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As a rule, a man sliould haul off.

Q. What do you mean by hauling off.

A. Change of course.

Q. In what direction I

A. Away from the light.

Q. Did you do that?

A. No; I failed to do that.

Q. Was the reason you failed to do that this

condition you have described on direct examination

here?

A. Well, I don't know.

Q. Well, you were aware that it should be done?

A. Yes. I am aware of it now.

Q. Were you aware of it at the time, that you

ought to do it, but you just couldn't?

A. Towards the last I really don't know—

I

should have called the captain, but somehow or an-

other my mind didn't seem to percolate, I couldn't

think clearly." (338-339)

In addition, Mortensen testified as follows before the

United States Steamboat Inspectors during their inves-

tigation of the stranding:

*'Q. (Mr. Mortensen) Were you asked the fol-

lowing question by the United States Inspectors:

'What was your reason, if any, for not carrying out

the master's orders?' and did you give the following

answer, 'Well, sir, I can't explain that, I got excited

and I just stood there, I couldn't talk, and I couldn't

move, just standing there.'

A. Yes; just as the ship comes up toward the

rock, yes.

Q. Was the following question asked you by the

inspectors, 'Can you give any further explanation as
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to why you didn't carry out the master's orders?'

and did you answer, 'No, sir, I can't explain it, some
power pulled me and I couldn't do nothing, I don't

know, I wanted to go in there but something pre-

vented me. I don't know what was the matter with

me.'

A. Yes." (360-361)

The master described Mortensen's appearance and con-

dition after the stranding as follows:

. . . "I flew out through the door, and there was

Mr. Mortensen standing hanging onto the rail, and I

said, 'What is the matter, what is wrong?'—'I don't

know, sir; I don't know, sir; something happened;

something happened.' He looked like he was petri-

fied." . . . (245)*******
"Q. You say that Mr. Mortensen was standing

hanging onto the rail?

A. Yes, sir; looking at the light, on the starboard

wing of the bridge.

Q. What was his physical condition at that time;

did he seem dazed?

A. Sure, he was dazed. He was standing there,

he couldn't even talk, and I said, 'What is the mat-

ter?' And he said 'I don't know—something hap-

pened.' I said 'Didn't I tell you to call me when we

were two miles away?' And he said, 'Yes, but I

thought she was way off.'" (260-261)

Mortensen's conduct proves more clearly than anyone's

opinion possibly could that he was totally unfit to act as

chief mate. His acts or lack of action do not indicate

negligence in performing his duties, but establish that he
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was totally unable to do anything at all. We do not be-

lieve that even appellees will attempt to argue that Mor-

tensen w^as competent between 12:20 a.m., and 1:36 a.m.

In fact upon oral argument, appellees' counsel stated that

Mortensen was "except for this one incident", a com-

petent mate. (394)

We know of no case in which the evidence of incom-

petency parallels the facts here, but gross acts of negli-

gence have been held to establish incompetency.

In Basin v. Steamship Co., 2 Fed. Gas. No. 1152, where

a vessel went ashore because, the captain said, of a dense

fog, the court held

:

"If there was no fault in the compass, then it is

very evident that the officer who is thirty or forty

miles wrong in his calculation, and driving through a

thick fog with a full head of steam, and just dis-

covers his i^^^ position by running on an island, a

cape or a continent, has neither the skill, nor the

prudence to be entrusted with such a command—and

for want of such an officer, the vessel is not sea-

worthy."

In The Cygnet, 126 Fed. 742, 746 (1st C. C. A.), the

leading case on manning, the captain of a tug having a

barge in tow brought her in contact with the pier of a

bridge because he did not look back to see whether his

tow was straightened out until he was too close to the

bridge. The court said:

"An omission so gross as this raises so strong a

presumption of fact that the master was not com-

petent as practically to throw the burden on the peti-

tioners to establish the proposition that they used due
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diligence with reference to his selection, whether the

statute does or not impose such a burden."

(Since the decision in the above case it is well established

that the statute does affirmatively impose such a burden

on the shipowner as a condition precedent.)

In Newfoundland Export & Shipping Co. v. United

British Steamship Co., 69 F. (2d) 300, 307 (5th C. C. A.),

the court held:

"By proceeding to sea at night without taking a

local pilot when one was available he demonstrated

that he was not a master of sound judgment and dis-

cretion. His incompetence and the consequent unsea-

worthiness of the ship contributed to the stranding."

In The Fort Morgan, 284 Fed. 1, 4 (4th C. C. A.) a

vessel stranded when the engineers put the engines full

speed ahead in response to the order of the master for

full speed astern. The court said:

"The whole circumstances demonstrate that the ac-

cident could only have happened as it did by the

grossest negligence, or the utter ignorance, of those

controlling the ship's movements in her engine room."

Likewise in M'Gill v. Michigan S. S. Co., 144 Fed. 788,

796, (9th C. C. A.), an engineer filled a tank, on which

workmen were still working, with fuel oil which caused

an explosion. The court held that his act raised a pre-

sumption of incompetency which was not rebutted.

In all of the above cases, the acts were such as might

well be classed as negligence. However, in the case at bar,

Mortensen did not merely negligently perform his duties,
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but, by his own testimony and that of the master, Morten-

sen was totally unable to perform his duties. No term

other than incompetence can describe his actions or rather

his utter failure to act.

Mortensen's incompetence wrecked the vessel within an

hour after he took charge. His utter incompetence when

he had just gone on duty and the vessel was scarcely out

of port raises a presumption of incompetence at the time

of sailing, making it incumbent upon the shipowner to

prove actual seaworthiness at the time of the sailing.

Martin v. The Southwark, 191 U. S. 1; 48 L. Ed.

65, 71;

Compagnie Maritime Francaise v. Meyer, 248 Fed.

881, 883 (9th C. C. A.);

The River Meander, 209 Fed. 931, 938.

Appellees were then called upon to prove that Morten-

sen's incompetence was due to some accident or peril

occurring after the voyage commenced, or that he was

actually competent when the vessel sailed. In this respect,

appellees not only failed, but their evidence fortifies the

presumption that he was in fact incompetent at time of

sailing.

Appellees' Explanation of Mortensen's Conduct.

"What explanation was offered by appellees to account

for Mortensen's behavior? Captain Johansen testified that

he never did receive any explanation from Mortensen for

his conduct. (261) Mortensen told the captain that he did

not know what was the matter with him, (263) Morten-
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sen himself testified that he did not know what caused his

condition. (331, 338)

Despite the fact that neither Mortensen nor the master

could furnish any explanation, appellees, more than three

years later, at the trial, brought forth an explanation.

Mortensen testified that he had a cold at the time he was

offered the position as chief mate on the ''James Griffiths".

(332-333) He had had such cold for three or four days.

He was hired on Monday morning, March 2, 1931, by tele-

phone. On Sunday, the evening before, he tried to break

his cold by taking two large capsules of quinine. This

dose did not seem to have the required effect. So after

receiving the telephone call Monday morning, about 8 a. m.,

he took two aspirin tablets, packed his grip and took a

bus from Seattle to Tacoma to join the vessel. He con-

sumed three more aspirin tablets enroute to Tacoma, ex-

hausting his supply. He purchased another box of aspirin,

containing 12 tablets, upon arriving at Tacoma. He

thought aspirin "would take the pain out of my body. I

felt kind of sore, with kind of a headache." He continued

his consumption of aspirin, during the day while working

aboard the vessel. After retiring, shortly after 5 p. m., he

could not sleep, so he finished the box of aspirin before

he went on watch at midnight. (333)

Appellees then produced a physician who was asked the

hypothetical question, based on Mortensen's illness, his

consumption of aspirin, his doubt as to what to do when

he saw the light and his failure to call the master, whether

the aspirin could account for Mortensen's mental condi-

tion. The witness never answered the question directly.
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For, after an objection by appellant, the court directly

asked the witness whether "that" (the aspirin, we assume)

would have any effect upon Mortensen's mental condition.

The witness answered "Yes, it could. Not necessarily that

it would, but it could. People vary in their reactions to

drugs." (348-355) Appellees' hypothetical question omitted

the strength of the aspirin tablets and the correct picture

of Mortensen's condition both before and after the strand-

ing. The doctor, of course, did not know Mortensen. The

doctor further testified that a large does of aspirin might

disturb the hearing and might lead to confusion and dis-

turbance of the nervous system, depending upon the indi-

vidual. "Some people can stand that much, and some can-

not," he said. The doctor admitted that aspirin would not

deprive a man of his mental faculties, or prevent him from

walking or talking. Since the doctor did not know Mor-

tensen, or all the circumstances or causes which might

also have caused his condition, his answers could only be

conjectural, as they were.

The aspirin theory was the only explanation offered by

appellees to account for Mortensen's condition. (417) The

difficulty with this explanation, assuming for argument's

sake that is it an explanation, is that it proves too much.

It proves that Mortensen was in fact incompetent at the

beginning of the voyage. He consumed five aspirin tablets

before arriving at Tacoma, and, at that rate, he must have

consumed an additional six or seven tablets before the

vessel sailed. He had, therefore, consumed, at least, 2/3 of

the drug before he sailed. If the aspirin had the effect

which appellees claim for it, Mortensen was well advanced
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toward being drugged into incompetency when the vessel

commenced her voyage. It is well settled that where the

initial cause of unseaworthiness exists at the time the

vessel breaks ground, although some further act, after

the voyage is commenced, is necessary to make such initial

cause operative, nevertheless the initial cause is regarded

as the proximate cause of the subsequent unseaworthiness.

This, after all, is merely common sense, for unless the ini-

tial cause had existed, the subsequent act would not have

rendered the vessel unseaworthy.

The ElMon, 49 F. (2d) 700, 701 (2 C. C. A.)

;

The Cornelia, 15 F. (2d) 245, 248;

Ma^ V. Hamburg-American Line, 290 U. S. 333; 78

L. Ed. 348, 354.

It is also well settled that a vessel must be not merely

seaworthy to start a voyage but that she must be at the

start seaworthy to complete the voyage.

The Willdomino, 300 Fed. 5, 12 (3 C. C. A.).

If the aspirin theory accounts for Mortensen's condition,

such cause existed when the vessel broke ground and he

was not, as subsequently developed, competent for the

entire voyage.

Appellees have, therefore, failed to prove that Morten-

sen's condition was due to any accident or peril occurring

after the voyage commenced, but have in fact established

(if the aspirin theory is adopted) that he was not in good

condition at the start of the voyage. The presumption of

incompetency at time of sailing which arose from Mor-

tensen's conduct has, therefore, not only not been rebutted
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by appellees, but has in fact been fortified by their own

theory and evidence.

We do not believe, however, that the aspirin theory ac-

counts for Mortensen's condition. He did not reveal any

of the symptoms to be expected from an overdose of

aspirin. Aspirin acts very quickly. An overdose affects

the hearing and speech. It produces profuse perspiration

and invariably causes nausea and vomiting. In other

words, it causes effects which are apparent externally. The

master saw none of these effects when he left Mortensen

alone on the bridge. The effect of the aspirin would not

suddenly assert itself between 12 :30 and 1 :30 a. m. Mor-

tensen said he commenced taking the drug at 8 a. m., on

the previous day.

Yet appellees' witnesses insist that he appeared to be

physically fit when he came aboard the vessel at noon.

The master also states that Mortensen came on the bridge

at midnight smoking a big long black pipe and appeared

able bodied. (244) He seemed to understand his instruc-

tions. It is obvious, then, that the aspirin cannot account

for his subsequent condition, or else that appellees' wit-

nesses strayed from the truth in describing his apparent

condition. It was, of course, necessary that appellees show

that Mortensen appeared physically able when the vessel

sailed, for, otherwise, he should not have been permitted

to sail as chief mate. The conflict of such testimony with

the aspirin theory was apparently overlooked at the time

such theory was advanced.

It must also be apparent that Mortensen was a very sick

man to require 17 tablets of aspirin to relieve his pains
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and aches. Such condition must have been externally

manifest to anyone who worked with him. The only alter-

native is that he had a consuming appetite for drugs.

Finally, the aspirin theory is viewed with distrust be-

cause it was first advanced at the trial of the case, more

than three years after the accident. It was not pleaded.

Mortensen had, at least, two prior opportunities to bring

such theory to light, but he never did. He never offered

such theory to the master after the stranding, nor to the

United States Steamboat Inspectors who investigated the

disaster two days later. He did not during the ensuing

three years return to the Inspectors to bring before them

such theory. In fact, even at the trial, Mortensen did not

advance such theory, although appellees did. A theory

first presented at such a late date is to be viewed with

utmost suspicion and distrust and should be disregarded.

The Yimgay, 58 F. (2d) 352, 354;

Californian, 1934 A. M. C. 179, 188.

We have discussed such theory largely because it was

the only explanation offered by appellees of Mortensen's

incompetence. But appellees have apparently abandoned

the aspirin theory. The opinion of the court makes no

reference whatever to it. (92) Appellees presented no find-

ing with respect to such theory. (100) They, no doubt,

realized, after the trial, the pitfalls into which such

theory led them.

Mortensen's Explanation of His Condition.

The real cause of Mortensen's condition, so far as re-

vealed by the evidence, was that presented by him to the
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United States Steamboat Inspectors. The inspectors held a

hearing on March 5, 1931, two days after the "James

Griffiths" stranded, to determine the cause thereof.

(346, 359) Such hearing is required by law. (46 U. S. C. A.

§239) After the inspectors had heard the testimony as to

Mortensen's conduct, they naturally inquired the cause

thereof. Mortensen answered, as already quoted herein,

that he could not explain it. The inspectors persisted and

he finally testified as follows:

"Q. Was the following question asked you by the

inspectors, 'During your lifetime has anything com-

parable with this condition occurred to youT and did

you answer, 'Yes, sir.' Did you give that testimony?

A. Yes.

Q. Was the following question asked you, 'Would

you mind describing it?' and did you give the follow-

ing answer, 'I had a bad accident in 1921. During

the sailors' strike I was pretty active around the front

and one day we was watching scabs coming off a

steamer, I don't remember the name, it was the

'West Jappa', I think, we got fighting in the mid-

dle of Seneca Street, and some guy there got away

and got me three times in the stomach with a knife.

Since then I have been a nervous wreck at times,

other times I feel pretty good. I think that is all to

say about that! * * *

A. Yes." (361-362)*******
"Q. Were you asked the following question as to

your conversation with the Sea Service Bureau, 'What

did they say to you?' and you answered, 'Asked me if

I wanted to go and I took the job, but I shouldn't

have done it because the minute I done it the cold

sweat was just pouring out of me.'
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Mr. Dobrin: That is not an impeaching question.

The Court: Sustained. There is nothing to show

they knew anything about it.

Mr. Tweedt: He testified he was delighted to get

the job, and he was in good condition, except for the

cold. This shows his nervous condition at the time,

that he realized himself he shouldn't have taken the

job.

The Court: Let him answer the question.

A. I don't know. I was pretty nervous when I

came up to the inspectors.

Q. Did you give this testimony before the inspec-

tors?

A. Yes." (363-364)

As a result of the hearing and investigation by the in-

spectors, Mortensen's license as a chief mate was revoked.

(346, 347) The inspectors certainly considered that Mor-

tensen's conduct established his incompetence, for they

revoked his license and did not merely suspend it as they

are authorized to do for mere negligence or unskillfulness.

(46 U. S. C. A. §239) Since appellees claim that the fact

that Mortensen held a license, issued by the inspectors, is

evidence of his competency, appellees must attribute the

same degree of wisdom to the inspectors in revoking such

license and admit that such revocation is equally strong

evidence of his incompetency. The only difference is that

the license was issued on May 3, 1929, two years before

the accident, whereas it was revoked because of Morten-

sen's conduct on the voyage here in question.

Appellees say that Mortensen was nervous when he

testified before the inspectors and had not had an oppor-

tunity for mature reflection as to the cause of his condi-



47

tion. Undoubtedly he was nervous before the inspectors,

just as his testimony shows he was nervous at the trial.

(329-331) But nervousness should not prevent a man from

telling the truth, nor cause him to invent explanations.

Appellees also contended that the inspectors did not ask

Mortensen about the aspirin theory and hence he did not

mention it. (359, 417) This contention smacks of artifice.

The inspectors gave Mortensen every opportunity to ex-

plain his conduct. He never returned to them with any

further explanation. He had a right to two appeals from

the inspectors' decision, but he was, apparently, satisfied.

The fact that he had no opportunity for "mature" reflec-

tion is the very thing which makes his testimony before

the inspectors valuable. The fundamental principle un-

derlying the res gestae rule is that statements made con-

temporaneously with the happening of an accident due to

the nervous excitement of the speaker, are spontaneous

and sincere and especially trustworthy, because devoid of

considerations of self-interest produced by more mature

reflection. He did not repudiate his testimony before the

inspectors and he did not deny its truth. We realize that

Mortensen 's testimony before the inspectors is not part

of the res gestae. But, the same reasoning, in addition to

better recollection, requires greater weight to be given

to such testimony than to his testimony at the trial, three

years later.

The Yungay, 58 F. (2d) 352, 354;

Californian, 1934 A. M. C. 179, 188.

If Mortensen was, at times, a nervous wreck, as he tes-

tified, it is not surprising that he proved to be such when
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he was left alone on the bridge of the "James Griffiths".

He had not been to sea for 17 months, since he left the

'^Olympia" on September 23, 1929. (322) Certainly, Mor-

tensen's long lay-oif made him doubtful and uncertain as

to his ability to fulfill the position of chief mate. Undoubt-

edly he had forgotten many things an officer should know.

This is particularly true since he was for the first time

acting as a chief mate. (344) In addition he was admit-

tedly suffering from a cold. These circumstances might

well have caused him to be a nervous wreck.

The presumption of unseaworthiness arising from his

actions has, therefore, not been overcome, but is in fact

supported by the evidence, regardless of whether the

aspirin theory or the nervous wreck theory is accepted as

the cause of his incompetence. For either theory shows a

cause of incompetence existing at time of sailing and does

not establish actual good condition at that time.

Appellees' final contention, on the question of whether

Mortensen was in fact competent, was that one act of

negligence does not establish incompetency. This conten-

tion may, of course, when made as a contention of fact,

be sound upon certain facts. But it is not a sound con-

tention as a statement of law in all cases and it has no

application whatever to the facts here presented. Appellees

rely, in this respect, on The Elton,, 142 Fed. 367. In that

case, a stevedore was unloading cargo from a vessel as

an employee of a master stevedore who was unloading the

vessel under contract with the consignees of the cargo.

The stevedore sued the vessel for injuries resulting from

the alleged negligence of a winchman. The court held

that the stevedore and winchman were in effect fellow-
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employees and that the stevedore, therefore, could not

recover for negligence, but could recover only if he proved

lack of care in the employment of the winchman. The

court held that due care had been exercised in employing

the winchman. It was, therefore, necessary for the steve-

dore to prove not only that the winchman was incompe-

tent but that his employer knew that fact. The court held

that one act of negligence did not prove incompetence,

much less knowledge of incompetence by the employer.

The court in deciding The Elton, supra, relied upon the

decision in Southern Pacific Co. v. Hetzer, 135 Fed. 272.

This was also a case where one employee sued the em-

ployer for damages for injuries resulting from negligence

of a fellow-employee. The court announced the rule fol-

lowed later in The Elton, supra. The court said that the

plaintiff had assumed the risk of ordinary negligence of a

fellow-servant. The plaintiff was, therefore, required to

prove not merely that the fellow-servant was incompetent

but also that the employer had knowledge of such incom-

petence. The court conceded that specific acts of negli-

gence of which the employer had notice were admissible

to prove incompetence.

In Boston Marine Ins. Co. v. Metropolitan Redivood

Lumber Co., 197 Fed. 703, also referred to by appellees in

the argument below, the court quotes with approval the

two above cases. In that case, the issue was whether the

shipowner was entitled to limitation of liability, not ex-

emption from liability as is sought in the case at bar.

Limitation of liability may be had where the damage

occurs without the knowledge or privity of the shipowner,

irrespective of lack of due diligence or seaworthiness. The

court said that mere acts of negligence on the part of
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employees did not necessarily establish knowledge and

privity of the owner thereto.

The distinction between the above cases and the case at

bar is obvious. Here the burden is upon appellees to prove

that Mortensen was competent in fact at a particular time.

Their lack of knowledge of his incompetency is entirely

immaterial. The relationship between the parties here is

based on a contract subject to the Harter Act, not a tort.

The appellees must comply with the provisions of that act

and their contract to secure exemption from liability.

Even the above cases recognize that certain acts of

negligence establish incompetency as such where notice

or knowledge of incompetency by the employer need not

be proved. Hence the only distinction which need be made

here between such cases and the case at bar is that the

acts of Mortensen were not acts of ordinary negligence,

they were acts of incompetence. He was totally unable

to do anything and did nothing. His lack of action was

apparently not intentional but due wholly to incapacity.

There can be no stronger proof of incompetence. We have

discussed above the decisions which so hold where the

issues were the same as here, although in none of such

cases were the facts held to establish incompetency so

flagrant as the facts presented in this case. We may also

refer to the following additional authorities which point

out that the nature of the defect or act establishes a

fortiori incompetency or unseaworthiness.

Charhonnier v. United States, 45 F. (2d) 166, 171;

U. S. V. U. S. Steel Products Co., 27 F. (2d) 547, 550;

Bethlehem Shiphuilding Corp. v. Gutradt Co., 10

F. (2d) 769, 771 (9th C. C. A.).

I
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The evidence in this case establishes that, irrespective

of whether Mortensen had the training, experience, and

knowledge necessary to perform his duties, he had other

defects which prevented him from accomplishing his duties.

In discussing the same problem, the court said in The Fri,

140 Fed. 123, 124:

''Capacity to perform a duty includes not only tech-

nical skill, but also proper disposition to use the

same. . . . The world abounds in men who have the

skill to perform a given task, who fail by reason of

faults that prevent accomplishment."

The Rolph, 299 Fed. 52, 55 (9 C. C. A.), emphasizes the

same fact.

The evidence, we submit, establishes affirmatively that

Mortensen was in fact incompetent at the beginning of the

voyage. Certainly, appellees failed to discharge their

burden to prove that he was in fact competent. If appellees

have failed to present evidence which would warrant the

court in finding that Mortensen was in fact competent, he

must be found incompetent. For, as said by the late Judge

Kerrigan in The Arahan, 11 F. (2d) 791, 793:

''It is, of course, unnecessary for him (libelant) to

show in what respect there was unseaworthiness, or

even that it existed at all. The burden is on respond-

ents to show what caused the loss, and to prove that

it is one for which they are excused. But, in my opin-

ion, unseaworthiness actually has been made out, for

the dilemma proposed by libelant cannot be avoided."

If the evidence leaves doubt in the mind of the Court

as to Mortensen 's competency, appellees have failed to
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discharge their burden of proof, and he must be found

incompetent.

Martin v. The Southwark, 191 U. S. 1 ; 48 L. Ed.

65, 72;

The Indien, 71 F. (2d) 752, 755 (9th C. C. A.).

Irrespective of whether the trial court realized that the

formal findings contained a statement that Mortensen

was in fact competent, it is very clear from the record

that the court did not understand the meaning of com-

petency in fact. The court consistently refused to hear

testimony tending to show incompetency on the ground

that the shipowner had no knowledge of such facts. (362,

363, 371) Since the shipowner's lack of knowledge has

no bearing whatever upon the vessel's seaworthiness in

fact, any evidence tending to show her actual condition

is admissible. Most of these rulings are not important

now because the evidence admitted is still sufficient to

show Mortensen 's incompetency in fact.

However, one ruling of the court does require par-

ticular comment. Appellant sought to prove through Mr.

Griffiths, an officer of two of the appellees, that they had

investigated Mortensen after the accident. The testimony

was intended to show they then discovered themselves that

he was incompetent. The court ruled that any knowledge

they may have had after the stranding was immaterial.

(371, 372) The ruling was not only erroneous but highly

prejudicial, since appellees' admission of Mortensen 's in-

competency would have required a finding to that effect.

Obviously the evidence was admissible, since actual condi-

tion may be proved by facts discovered either before or

f
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after an accident. In fact, actual condition is usually

proved from necessity, by facts discovered after an acci-

dent. It is apparent, from his rulings, that the trial judge

believed that incompetency in fact was not established

unless it appeared that the shipowner had knowledge of

the incompetency. The law is definitely to the contrary.

B. Due Diligence Was Not Exercised In Employing Chief Mate

Mortensen.

Since Mortensen was so obviously and utterly incompe-

tent in fact, the next question is whether or not the

appellees proved that due diligence was exercised in em-

ploying him. There are very few cases reported in which

a shipowner has been held to have exercised due diligence

where his vessel was in fact unseaworthy. It is usually

true, and a logical result, that if a vessel is unseaworthy,

there has been a failure to exercise due diligence. The

case at bar is no exception to such conclusion.

The Measure of Due Diligence.

The general measure or standard of due diligence is

well established.

In Bradley Fertilizer Co. v. The Edwin I. Morrison, 153

U. S. 199; 38 L. Ed. 688, 691, the Supreme Court said:

'
' The obligation rested on the owners to make such

inspection as would ascertain that the caps and plates

were secure. Their warranty that the vessel was sea-

worthy in fact 'did not depend on their knowledge or

ignorance, their care or negligence.' The burden was

upon them to show seaworthiness, and if they did not

do so, they failed to sustain that burden, even though
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owners are in the habit of not using the precautions

which would demonstrate the fact. In relying upon ex-

ternal appearances in place of known tests, respond-

ents took the risk of their ability to satisfactorily

prove the safety of the cap and plate if loss occurred

through their displacement."

Likewise in Martin v. The Southwark, 191 U. S. 1; 48

L. Ed. 65, 72, the Supreme Court said:

"The burden was upon the owner to show, by

making proper and reasonable tests, that the vessel

was seaworthy and in a fit condition to receive and

transport the cargo undertaken to be carried; and,

if, by the failure to adopt such tests and to furnish

such proofs, the question of the ship's efficiency is

left in doubt, that doubt must be resolved against the

shipowner, and in favor of the shipper. In other

words, the vessel owner has not sustained the burden

cast upon him to establish the fact that he has used

due diligence to furnish a seaworthy vessel, and,

between him and the shipper, must bear the loss."

This court has emphasized the same measure of due

diligence. In Compagnie Maritime Francaise v. Meyer,

248 Fed. 881, 885, Judge Gilbert said:

''In the present case the court below was of the

opinion that the testimony of the experts who in-

spected the vessel before her voyage began was not

conclusive; that the inspection was general, largely

visual, and not particularly of the parts which proved

defective. The evidence, we think sustains that con-

clusion. There is no testimony that any of the in-

spectors made other than visual examination, except

the witness Le Roy, who testified that he sounded
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with a hammer the ship's sides, and all accessible

rivets, including those of the hull, but that he could

not examine all rivets, for the reason that at that

date, August 27, 1907, there was cargo in the hold.

We are not convinced, therefore, that the appellant

has met the burden of proof which rested upon it

to show that it exercised due diligence in view of the

contemplated voyage. '

'

This court also emphatically restated the rule in Calif.

-

Hawaiian Sugar Ref. Corp. v. Rideout, 53 F. (2d) 322

(9 C. C. A.).

In Warner Sugar Ref. Co. v. Munson S. S. Line, 23

F. (2d) 194, 197 (S. D. New York), affirmed without opin-

ion, 32 F. (2d) 1021, the court said:

*'And a shipowner has not sustained the burden of

exercising due diligence by a mere superficial inspec-

tion; nor where the inspection or the evidence is in-

sufficient to support a finding of good condition, or

that a diligent effort had been made to put her in good

condition."

Mortensen was employed to act as chief mate. He was,

next to the captain, in command of the vessel. If the

master should for any reason become incapacitated, the

chief mate would succeed to the command of the ship

(270). It is, therefore clear that particular care must be

exercised in the selection of the chief mate. This court

has so held.

The Rolph, 299 Fed. 52, 54 (9 C. C. A.).

The trial court's consideration of the question of due

diligence was apparently affected by an entirely imma-
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terial circumstance. The master was required to hire a

new chief officer because the regular chief officer asked to

be relieved to attend his mother's funeral. The captain

learned the evening before the vessel was scheduled to

sail that he would have to replace his chief mate. He hired

Mortensen the next morning, the day the vessel sailed

(208). These facts do not in any way lessen the measure

of due diligence which appellees were required to exer-

cise in procuring a new chief mate. Yet we find the trial

court referring twice in its opinion and again in the find-

ings, to the fact the master had to replace the chief mate

at the last minute and did not have time to make certain

investigations. We do not know to what extent these

facts influenced the court, but it is clear that the court

believed that the master was confronted with an emergency

and was not required to exercise the same amount of care

he otherwise should have done. There was no emergency.

Kroon, the regular mate, could have sailed, although natu-

rally he preferred not to. But aside from that, there was

no compelling reason for the vessel to sail on the day fixed.

She was not even running on a regular schedule. She was

carrying cargo for only two shippers. (191) But the im-

portant fact is that the vessel was then in Tacoma near

Seattle, her home port, a maritime city with every marine

facility. It was, of course, convenient for the vessel to sail

on the day fixed, but there was no emergency, in a legal

sense, which prevented appellees from exercising the re-

quired diligence in the employment of a chief mate. The

Supreme Court has recently passed upon such conten-

tion.
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In May v. Hamhurg-American Line, 290 U. S. 333, 78

L. Ed. 348, 354, the court said:

*'No doubt there are occasions when owner and

master are left without a choice. The vessel may be

disabled at a place where the making of repairs is

impossible or unreasonably difficult. In such circum-

stances she must go her way with such help as can

be gathered. Here no emergency was present to ex-

cuse the decision that was made. The carrier would

have had no difficulty in making the repairs at

Bremen, The risks of navigation that are cast by

statute upon the owners of the cargo are those that

remain after the carrier has done his duty."

The fact that an officer may quit just before a voyage

commences may inconvenience a shipowner, but such fact

is no legal excuse for the failure to exercise due diligence.

Morrison Mill Co. v. Hartford Fire Ins. Co., 32 F.

(2d) 271, 273 (Judge Neterer), affirmed, 35 F.

(2d) 862 (9 C. C. A.);

Palmer & Parker Co. v. U. S., 10 F. (2d) 214, 216

(D. C. Mass.).

The Duty to Exercise Due Diligence May Not Be

Delegated.

The evidence shows that Captain Johansen was the

only person who had anything whatever to do with the

employment of Mortensen. (267) Appellees' proof of due

diligence rests, therefore, entirely upon the actions of the

master. Appellees could not and did not discharge their

duty to exercise due diligence in properly manning the

vessel by delegating such duty to the master, irrespective
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of his fitness to discharge such duty. The duty to exercise

due diligence cannot be delegated. In The Rolph, 299 Fed.

52, 55 (9 C. C. A.), this court said:

''But it is established that while the master of the

ship selects the mate, in so doing he is the represen-

tative of the owner in respect to the obligation to

equip the ship with a competent officer, to make her

seaworthy, and the duty of the owner in such respect

is one not to be delegated (Rainey v. N. Y. & P. S. S.

Co., supra), or avoided by the plea that the master did

not know the ship was unseaworthy when the voyage

was commenced. It would follow, therefore, that if

the master fails, and by reason of failure the ship is

unseaworthy, and injuries are done by willful assaults

upon a seaman, the owner may be held liable."

There can be no dispute about the fact that Captain

Jbhansen did not personally exercise due diligence in hir-

ing Mortensen. Yet the trial court states and rests its

opinion on the conclusion that the master did exercise due

diligence. The master did one thing and only one thing.

He went to the Sea Service Bureau and asked Mr. Sko-

colic, an employee, if he had any mates.

The Bureau had available a number of applicants. The

Captain testified that Skocolic discussed Mortensen as

follows (209-210):

''He said: 'There is a man who has shipped out of

here a long time. He is a good all around man, a good

man on the winch, he is a good sailor and all around

man.' I said: 'He is the kind of man I want.' So he

called up Mr. Mortensen. I said 'Now, tell him it is

only one trip.' ...
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''I told him to tell him to come over right away,

that the boat is to leave at one o'clock, and if he

can't come to telephone me at Sperry's mill right

away, and I would try to get a man at Tacoma. I told

him I could not stand there and wait."

The fact that Mortensen was described as being a winch-

driver apparently appealed to the master more than any-

thing else, as he admitted. (265) If Mortensen could oper-

ate a winch, he could do a sailor's work and save the

ship the expense of hiring a sailor to operate the winches.

It was not only particularly negligent but decidedly petty

to select a man as chief mate because he could operate

a winch. The ability to operate a winch, a sailor's job,

certainly does not qualify a man to act as chief mate.

The captain was admittedly in a hurry. He relied en-

tirely upon the employee of the Sea Service Bureau as to

Mortensen 's competency. The master, to whom the owners

had entrusted the task of employing a chief mate, in turn

delegated his duty to this employment bureau.

While the master did nothing except to ask the bureau

to secure a man for him, there are many things he did

not do that he had an opportunity to do even through the

bureau. He did not ask for nor examine Mortensen 's

record of experience and service on file at the bureau.

(265) He did not ask Skocolic how long Mortensen had

been an officer. He did not inquire as to what vessels

Mortensen had served on. He did not inquire as to what

capacity Mortensen had served on any vessel. (265) He

did not ask who liad previously employed Mortensen. He

did not ask when Mortensen had last been employed. He
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did not even interview Mortensen personally before em-

ploying him. He first discussed Mortensen 's experience

with him hours after the voyage had commenced. (266,

246, 328) If the master had made such inquiries, he

would not thereby have exercised due diligence, but he

would have secured a basis upon which to make a proper

investigation.

The master, then, relied entirely upon the Sea Service

Bureau. We do not contend that the master was careless

in going to the bureau to contact available applicants.

But appellees introduced evidence (which consisted en-

tirely of hearsay and improper conclusions) that the

bureau was widely used by shipowners and a proper

place to secure seamen. The master could have gone

almost any place to contact an applicant, provided due

diligence had been actually exercised before the applicant

was actually employed. However, the entire basis of ap-

pellees' contention that due diligence was exercised rests

upon the fact that Mortensen was secured through the

Sea Service Bureau. The law is thoroughly settled that

the shipowner does not exercise due diligence by employ-

ing a competent concern or men to perform his duty,

but the shipowner is held responsible for the failure of

the men he employs.

In Nord-Deutscher Lloyd v. Insurance Co. of N. A.,

110 Fed. 420, 427 (4 C. C. A.), a leading case, the court

said:

"Due diligence requires such watchful caution and

foresight as the circumstances of the particular serv-

ice demand. It must be adequate to the occasion.

It must be due diligence in the work itself, and not

L
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merely in the selection of agents to do the work;

otherwise, shipowners might escape all responsibility

merely by selecting agents of good reputation, and

would be relieved whether such agents exercised due

care or not to make their vessel seaworthy, and any

such responsibility would be frittered away. . . .

Due diligence on the part of the owner to make the

vessel seaworthy is a preliminary condition to the

relief from faults or errors in management which are

provided in section 3, and any failure of duty in that

regard by any of the owner's agents or servants must

be legally attributed to him."

Likewise in The Leerdam, 17 F. (2d) 586, 587 (5

C. C. A.), the court said:

**It is not sufficient for a shipowner to show that

he had employed competent men to do the work but he

is held responsible for the failure of the men he

employs."

The same rule has been definitely stated by this court

in a number of decisions:

BetJilehem Shipbuilding Corp. v. Gutradt Co., 10

F. (2d) 769, 771 (9th C. C. A.)

;

Navigazone Libera Triestina v. Garcia S Maggini

Co., 30 F. (2d) 62, 64 (9th C. C. A.);

Calif.-Hawaiian Sugar Ref. Corp. v. Rideout, 53

F. (2d) 322, 325 (9th C. C. A.).

We know of no decision to the contrary and appellees

cited none to the trial court. It is, therefore, amazing that

appellees should contend, as they did (413), and that

the court should state (92) that the master of the ''James
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Griffiths" exercised due diligence by hiring Mortensen

through the Sea Service Bureau. Such contention of

appellees and the finding of the court are contrary to the

above decisions, irrespective of whether the bureau was a

competent and proper agency for such purpose or not.

Yet appellees frankly made such contention and the court

equally frankly agreed with it. (200)

The finding (106) of the court that such bureau was

widely used at Seattle and elsewhere by private shipping

companies to secure seamen is, therefore, wholly imma-

terial and in no way assists appellees' attempt to prove

due diligence in employing Mortensen. For habitual prac-

tice or custom among shipowners furnishes no excuse for

failing to exercise due diligence.

The Edwin I. Morrison, 153 U. S. 199; 38 L. Ed.

688, 694;

The Valentine, 131 Fed. 352, 355.

However, the evidence on which this finding is based

is particularly enlightening. The Sea Service Bureau was

created by the United States Shipping Board in the latter

part of 1917 as an employment agency to secure seamen

for its merchant vessels during the war. The bureau was

later made available to private shipping companies. (196)

Mr. Payne, a former employee of the bureau, testified that

''there has been a pretty general use of this bureau".

(199) Mr. Kongsle, the manager of the Bureau at Seattle,

testified that the bureau had been used by shipping com-

panies in that vicinity. (221) He also testified that as the

Shipping Board ceased operation of its vessels the volume

of placements by the bureau decreased. (222) In addition,
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appellees introduced, over appellant's objection, charts

showing the placement of men by all 12 bureaus of the

Sea Service. The court overruled the objection on the

ground that the charts showed the degree to which the

bureau was patronized. (223-224) The objection should

have been sustained on the authority of the cases cited

above. The charts, respondents' Exhibit D, are before

this court as original exhibits, not printed. The charts

cover the placements by the bureau for the entire United

States from 1926 to 1932. They show that placements have

decreased about 55% in that period. But the significant

fact to be derived from the charts is with respect to the

placement of officers as distinguished from ordinary sea-

men. We shall refer for illustration only to the chart

covering the year 1931, when Mortensen was employed.

This chart shows that the bureau at Seattle placed, during

1931, masters, 1 chief officer, 2 second officers, 5 third

officers, and over 1,000 ordinary seamen. Shipowners,

therefore, obviously did not go to an employment agency

even as a matter of negligent practice, to secure their im-

portant officers, such as a master and chief officer. The

charts for other years illustrate the same point. The

charts, of course, do not show that other shipowners

merely requested the Bureau to send them an officer with-

out further investigation. We may assume that the

owners, after contacting an applicant, made the investi-

gation required by law before employing such applicant.

Sea Service Bureau Did Not Exercise Due Diligence.

What information did the bureau have and what inves-

tigation did the bureau make of Mortensen? The bureau
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had only such information as Mortensen himself had given

to it in his application filed on February 23, 1926. (219)

The bureau had made no inv'estigation, either of the facts

stated in such application nor of any other facts to ascer-

tain Mortensen 's qualifications for a position as an officer.

(228, 231) The Bureau received reports from employers

only as to men placed on Shipping Board vessels. (225,

234) The application was made out by Mortensen. (218)

It shows that Mortensen had a second mate's license.

The application is the only record which the Bureau had

concerning Mortensen. (230) Kongsle, the manager of

the Bureau, testified that any matters of importance

are noted on the application. (221) Yet the application

contains no notation that Mortensen held a chief mate's

license. It does not show how long he had served on any

of the vessels on which the Bureau had placed him. It

contains no notation of any report from employers with

whom the Bureau had placed him. None of the employees

of the Bureau had, of course, served with Mortensen at

sea. The information of the Bureau concerning Morten-

sen, as an officer, was, therefore, limited to the facts

Mortensen had himself set out in his application.

A matter of particular importance is the fact that the

master of the "James Griffiths" misled the Bureau when

he asked it to secure him a man to replace Kroon. The

master knew he had to have a chief officer. But, never-

theless, he asked the Bureau to secure for him a Second

Mate, with a chief mate's license, and the records of the

Bureau show they placed him as a Second Mate. (236)

Naturally, the qualifications for a chief mate are consid-

erably higher than those for a Second Mate. Would the
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Bureau have recommended Mortensen at all for service as

a chief mate? The Bureau had available at the time 15

or 20 chief mates who had served as such, sailing in and

out of Tacoma and Seattle. (241) The master did not ask

the Bureau to send him three or four applicants so he

could personally select the best fitted. No, he selected

without interview, Mortensen, who had never served as a

chief mate and had only once, for three months, served as

a second mate.

The Bureau had previously placed Mortensen four

times. It had placed him three times as a third mate and

once as a second mate. It had last placed him 20 months

prior to placing him on the "James Griffiths." It had no

record to show how long he had served on any of the

vessels on which it had placed him. (230) Kongsle and

Skocolic, the employees of the Bureau, testified that they

had known him for a number of years. Their acquaintance

with him was limited to seeing him and talking with him

when he came into the Bureau to seek a job. (229, 233)

Kongsle testified that two officers, under whom Morten-

sen had served, had told him that Mortensen was a good

man. (225, 226) This had reference to Mortensen's service

as a third mate for four months on the "Cross-Keys", and

as second mate on the "Olympia" for three months, four

and two years respectively prior to his sailing on the

"James Griffiths". Admittedly, Kongsle had received no

official report from Mortensen's employers on either vessel.

(225) Skocolic also testified that the chief mate of the

"Cross-Keys" had told him Mortensen was "0. K." (241)

Appellant objected to the introduction of such hearsay,
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but the court admitted it on the ground that Kongsle and

Skocolic were public officials and made entries of such

conversations in the official records. (226) Kongsle and

Skocolic were not public officials performing a govern-

mental function. They were acting for the Shipping Board

in performing a non-governmental function in operating

a merchant marine. In this instance they were acting for

a private shipowner. Nevertheless, hearsay from a public

official is no more admissible than hearsay from a private

individual. Contrary to the court's statement, they did

not make any entries whatever on the record of such con-

versations, despite their testimony that matters of im-

portance were usually noted on the record. The conversa-

tions were therefore apparently casual and unimportant.

The court's rulings were far from consistent. The court

later refused to permit appellant to introduce Morten-

sen's own statement that he had had difficulties while

serving on the "Olympia". (370) The court said it did

not appear that the shipowner knew about it. (371)

Kongsle, the manager of the Bureau, had nothing what-

ever to do with placing Mortensen on the "James

Griffiths." The master did not even talk to him about

Mortensen. (227) Skocolic was the one who arranged

Mortensen's employment. Skocolic, of course, knew that

Mortensen had not been employed as a seaman for over

17 months. (240) He was not aware of what Mortensen

had been doing during that period. He was not aware of

Mortensen's illness. (240) In fact, we find Skocolic testi-

fying that he had seen Mortensen within ten days and he

"looked all right." As a matter of fact, Mortensen him-
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self testified not only that he was ill during that time,

but that he had refused a job on account of illness which

the Bureau had offered to him a few days before he ac-

cepted employment on the "James Griffiths." (341-342) It

is not surprising that Skocolic should have forgotten this

incident, for he did not note it on the record. But it does

emphasize the utter lack of actual knowledge which the

Bureau had concerning applicants. The Bureau undoubt-

edly saw hundreds of men and had hundreds of applica-

tions of various classes, deck officers, engineers, and sea-

men, every month. The Bureau naturally had to rely on

the records of the various applicants and not on personal

recollection. Skocolic testified that his opinion of Morten-

sen was based on his record. The following took place:

"Q. Did you recommend him to Captain Johansen

as being a competent officer?

A. That he was a good man.

Q. Did you believe that?

A. "Well, from the records

The Court (Interposing). Well, you believed it.

A. Yes; I believed it." (235)

It seemed a bit out of place for the court to testify for

the witness.

In fact, the Bureau had such records available for the

purpose of examination by prospective employers. (221)

It was not the purpose of the Bureau, nor within their

knowledge to determine the competency of each man.

That was up to the master or shipowner both as a matter

of fact and law. Skocolic arranged for Mortensen's em-

ployment by telephone, so, of course, he did not know,
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even by visual examination, what Mortensen's actual con-

dition was at that time. (240)

Skocolic testified that he recommended Mortensen be-

cause he was a man with coastwise experience. (235, 237)

So far as Skocolic knew, Mortensen had served as an

oflScer on two coastwise ships. Mortensen served on one

of these, the ''Northland", only a few days from Seattle to

San Francisco where the master displaced him with an-

other man. (315) The other two vessels on which the

Bureau had placed Mortensen were deep water or ocean

ships. The required qualifications for a chief mate, ocean,

are greater than for a chief mate, coastwise, so Skocolic's

reason for recommending Mortensen is hardly sound. Sko-

colic admittedly had 15 or 20 available applicants who

had actual experience as chief mates on deep water

ships. (241)

We believe it is quite clear from the foregoing evidence

that the Bureau had neither the knowledge nor had it

made the investigation of Mortensen required to constitute

due diligence in the employment of such an important

officer as a chief officer. In any event the Bureau was asked

for and placed Mortensen as a Second Mate, not as a chief

officer. The trial court reached the same conclusion after

hearing all of the evidence, for during oral argument the

court said (406)

:

"The Court: Here is a matter that you will have

to cover, and that is the non-employment of this mate

for the year preceding, and his physical condition

during that time, the fact of his illness and the effect

upon him at the time of his employment and when he
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reported to the ship. Could that have been discovered

by the shipper by due inquiry, if any inquiry was

made? Now then, would the master as a reasonable

man in the discharge of his duties as master of this

ship, would he have employed this mate under the

license he had, for the duties he was to perform, had

he known of his prior condition, the effect upon his

physical condition, and then the cold which he had

at that time, and the fact that when he was notified he

had a sort of cold sweat come over him? Would the

master have employed him had he known of those

things, and could the master have advised himself

had he made an inquiry, rather than relying upon

the Sea Service Bureau, who made no inquiry and

who had no information other than his previous

record as disclosed by the exhibit on file?"

The above statement by the court, as to what the Sea

Service Bureau knew and what investigation it had made,

is strictly in accord with the evidence and was made by

the court on the day following the trial when the evidence

was fresh in its mind. It is, therefore, to say the least,

amazing that the court states in its opinion that the Sea

Service Bureau had examined into Mortensen's compe-

tency and knew he was competent. (92-93) The court's

entire conclusion in its opinion that due diligence was

exercised rests upon such statement. We can only conclude

that when the trial court rendered its opinion, three

months after the trial, it had forgotten the evidence. It is

significant that the formal findings of fact do not refer to

any knowledge or investigation of Mortensen as an

officer by the Bureau other than Mortensen 's own appli-

cation. (107) Appellees' proctors, at least, realized that
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the evidence failed to support the court's broad state-

ment of fact.

What the Master Should Have Done in Employing a Chief

Officer.

Appellees asked, in the court below, what the master

should have done that he did not do. The answer is not

only obvious but revealing. The master of the ''James

Griffiths" hired Mortensen as a chief mate by telephone

through the Bureau, without interviewing him. If the

master had examined the record at the Bureau and had

interviewed Mortensen, before employing him, he would

have discovered facts which should have caused the master

not to employ Mortensen. The master did not examine

Mortensen 's record nor did he ask Skocolic as to

Mortensen 's experience. (265) If the master had examined

the record, he would have discovered (so far as shown

by the record) that Mortensen had served on only four

vessels as an officer; that he had served on three vessels

as Third Mate and on only one as a Second Mate. He

would have discovered by asking Skocolic that the latter

did not know how long Mortensen had served on any of

such vessels. He would have learned that Mortensen had

never sailed as a chief mate ; that Mortensen had not been

to sea in any capacity for over 17 months. If he had inter-

viewed Mortensen when he first came aboard the ship,

the master would have discovered his limited experience

and his long lay-off from sea service. The master might

have discovered that Mortensen was ill, either because

he was a nervous wreck or because he was doped with

aspirin. The master would have discovered from Mor-



71

tensen's limited experience that he was not qualified to

have a chief mate's license. Certainly the master knew

or should have known the qualifications for such license.

One of the most important things which the master did

not do was that he did not inquire from any of Morten-

sen's previous employers as to Mortensen's competency

or reliability. He did not even require Mortensen to

furnish recommendations from previous employers. We
cannot conceive of any employer employing even a stenog-

rapher, a chauffeur or a clerk without first interviewing

such applicant. Such employees may be discharged quickly

and replaced. But a chief oflQcer cannot be discharged

while the ship is at sea. The whole ship, her crew, and

cargo are placed in the care of a chief officer on watch.

We know of no decision which has approved, as due

diligence, the employment of any officer unless the em-

ployer has consulted and secured recommendations from

previous employers. However, aside from that very im-

portant consideration, we submit that Mortensen's record

of service and his long absence from the sea alone should

have caused the master to refuse to employ him. In other

words, the master not only failed to exercise due diligence,

but in addition he had before him positive facts which

should have caused him not to employ Mortensen.

We have no quarrel with the theory that a man who has

never been a chief mate must serve as such at some time

or other for the first time, or else there could never be

any promotion. The Benjamm Noble, 232 Fed. 382 (D. C.

Mich.) so states. But the court there also said that the

shipowner who did so promote a man, who had never
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before served as a master, owed particular care in such

selection to the crew and cargo. The court pointed out

that the man there so promoted had many years' experience

in all of the lesser positions, the careful investigation

made of him the year before and the strong recommenda-

tions of prior employers.

We do say, therefore, that a shipowner who undertakes

to promote a man to a higher position that he has ever

before occupied must be prepared to prove definitely two

facts. First, that the man is by experience and ability

ready for promotion; second, that the shipowner actually

knows that the man is thoroughly reliable and trust-

worthy. Mortensen's experience did not justify such pro-

motion, unless he was a man of unusual skill and ability,

concerning which appellees knew nothing and made no

investigation. The Bureau recommended him as a second

officer, not as a chief mate. Since the master did not even

discover what little the Bureau knew about Mortensen,

neither the master nor appellees had any knowledge about

him.

Men as well as ships grow rusty from disuse. Mortensen

had been ashore for over 17 months and certainly both his

skill and knowledge were somewhat dulled and forgotten.

Yet appellees, with no investigation nor any knowledge

concerning him, presumed to promote him to the position

of chief officer. They promoted Mortensen, a stranger,

who had served only three months as a second mate, for

the first time to a chief mate on a strange vessel.

We believe the reasons for the master's failure to

exercise due diligence in employing a chief mate to take
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Krooii's place are quite clear from the record. First, the

master was in a great hurry, lie wanted his vessel to sail

at the time fixed. He had many things to do besides hiring

a chief officer, so he could not waste very much time on

merely one matter. (209-210) Second, the master was

hiring a new chief mate for only one trip, as Kroon would

take back his job as chief mate after this voyage. As a

matter of fact, Kroon resumed his job on March 5, two

days after the vessel stranded. (The deck log-books which

are original exhibits, not printed, show this fact.) The

captain did not, therefore, think it necessary to use as

much care in employing a man for one voyage as for

permanent employment. Third, the captain was more in-

terested in getting a man on board who had a chief mate's

license than in taking pains to get a competent chief mate,

for Anderson, his second mate, was competent, but he

only had a second mate's license, so Anderson could not

be promoted. The captain had to have a man aboard with

a chief mate's license to comply with the law. (265) The

captain overlooked the fact that the duty of the ship-

owner to his cargo to exercise due diligence in properly

manning the vessel at the beginning of the voyage calls

for the utmost care, irrespective of the master's hurry

or his intention not to retain an officer more than one

voyage.

The master also revealed that he was not a competent

man to employ a chief mate. For despite the facts that

Mortensen proved utterly incompetent and wrecked the

"James Griffiths", that the master knew nothing about

him before he employed him and that the master never

found out the cause of Mortensen 's incapacity, neverthe-
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less, the captain testified that he would again employ

Mortensen as chief mate. (267-268) Appellees' proctors

tried to soften the master's surprising confession by

pointing out to him that Mortensen 's license had been

revoked and that the latter could no longer serve as chief

mate. (271) The captain was possibly overreaching him-

self to protect his employers' interests. But, if he was

sincere in saying that he would again employ Mortensen

as a chief mate, the master was himself incompetent within

the rule of The Framlington Court, 69 F. (2d) 300, 307

(5 C. C. A.).

The Law as to Due Diligence in Employing Officers.

The leading case on the exercise of due diligence in

manning a vessel is undoubtedly The Cygnet, 126 Fed. 742

(1 C. C. A.). In that case the master of the Cygnet was

held presumptively incompetent because of the manner

in which he navigated his tug. The court further held that

due diligence had not been exercised in his employment.

The court said, page 746:

"All that appears in the record in reference to him

is that he was an engineer, had sailed on the Cygnet

for two seasons as such, had been the captain of

another small steamer, had acted as a pilot up and

down the Merrimac River, had a license as a pilot

on that river which permitted him to act as master

of a tug of the tonnage of the Cygnet, and had been

her master a short time before the barge was lost.

There is no evidence in the record that the owners of

the tug, either the record owners or the owner pro

hac vice, had made any particular inquiries as to his

competency. The petitioners seem to think it is suf-
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ficient to maintain their case that the owner or owners

had no knowledge or reason to believe that the master

was not competent; but this form of statement is not

sufficient, because it does not comply with the statute,

which requires 'due diligence.' "

The application of the above case to the facts at bar is

obvious. The master of the Cygnet held the proper license

for his position; he had served on the Cygnet in another

capacity before becoming her master; he had previous

service as a master; he had greater total experience as

an officer than Mortensen had; but his employers had

made no particular inquiries as to his competence before

employing him. In the case at bar, Mortensen 's incom-

petency likewise was established by his conduct; he had

never served at all as a chief mate; he had served only

three months as a second mate; he had never been on

the ''James Griffiths" before, and was unknown to her

owners; he had only 25 months' experience as an officer

of any rank; he had been ashore for over 17 months;

his employers made no inquiry concerning his competency

and did not even interview him before employing him.

The evidence in the Cygnet case shows greater competence

on the part of the master and also greater diligence than

the case now before this court. For, not only did the

master of the Cygnet have greater experience than Mor-

tensen, but in addition the owners of the Cygnet had had

an opportunity to judge his competency by reason of his

prior service in their employ.

The only distinction tliat appellees were able to make

between this ease and The Cygnet was their bald asser-

tion that the Cygnet's owner had failed to offer any

evidence to support the exercise of due diligence. (404)
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This court approved and applied the rule and language

of The Cygnet, supra, to the facts involved in McGill v.

Michigan 8. S. Co., 144 Fed. 788, 796 (9th C. C. A.).

In Charbonnier v. United States, 45 F. (2d) 166, 171,

an engineer was held to be incompetent. The court com-

mented particularly on the fact that, while the man held

a chief engineer's license, he had never before served as

such. The court held that due diligence had not been exer-

cised in his employment. The case was tried several years

after the accident and the evidence showed that the en-

gineer had, after the accident, had considerable experience

and a satisfactory record. Compare that fact with Mor-

tensen's subsequent history. His license was revoked as

a result of his incompetency on the '

' James Griffiths '

' and

since that time he has either been unable to or has

not attempted to reestablish himself. The above case was

affirmed in United States v. Charbonnier, 45 F. (2d) 174

(4th C. C. A.).

In United States v. U. S. Steel Products Co., 27 F.

(2d) 547, damage to cargo occurred because steam escaped

from a leaking pipe into a cargo hold. The ship had

employed two watchmen through an employment agency.

The agency had made no investigation of such men except

one had credentials showing he was a retired master.

The court held that the failure of the watchmen to observe

the escaping steam established their incompetency and this

fact coupled with the failure to make an adequate investi-

gation of their competence established the failure of the

shipowner to prove the exercise of due diligence to have

the vessel properly manned.
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In The Fri, 140 Fed. 123, 125, a master was found neg-

ligent in navigating his vessel because he relied upon his

own recollection and experience instead of referring to the

applicable charts. The court conceded that the evidence

amply proved the general competency of the master who

had been such for 15 years. However, the court said:

''But was he a man of good habits, fidelity, caution,

diligence in the performance of his duties, and in

learning what was necessary for their performance?

Had he discharged his duties satisfactorily and faith-

fully during his employment by the claimants'? By his

negligence he caused the shipwreck. The owners claim

that they were duly diligent in his selection. If so,

they should show in what their diligence consisted.

It is not a case for presumptions. They are burdened

with the necessity of adducing affirmative proof, and

the burden is not unreasonable, considering that they

seek to escape liability from damage caused by the

wrongful act of their servant."

The Fri, supra, was reversed on other grounds in 154

Fed. 333 (2 C. C. A.). The Circuit Court of Appeals indi-

cated that it believed the evidence warranted a finding

that the master was in fact competent, but did not decide

the point, since it decided that foreign law and not the

Harter Act governed the loss.

The evidence of Mortensen's incompetency in fact on

the voyage in question is so overwhelming that it is not

even arguable. In such situations the courts have held that

such unseaworthiness in fact of itself establishes failure

to exercise due diligence.

Thus, in The Condor, 8 F. Supp. 929, 933 (D. C. New

York), the court found that the helmsman was incompe-
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tent in fact and caused a collision with another vessel.

Referring to the question of due diligence the court said:

^'Barreda joined the vessel at Callao, a month be-

fore, after having been 'booked' by the owner's agency

at that port; and his general incompetence has been

definitely established. It cannot be said, therefore,

that the vessel was properly manned, or that the

owner used due diligence in that respect, at the be-

ginning of the voyage. The burden was on the owner

to make this showing, May v. Hamburg-Amerikanische

Packetfahrt Aktiengesellschaft, 290 U. S. 333, 54

S. Ct. 162, 78 L. Ed. 348, and it has failed to do so.

It follows that the owner is not entitled to exemption

under the Harter Act (46 U. S. C. A. §§190-195)."

To the same effect as to other defects or unseaworthi-

ness are:

Bethlehem Shipbuilding Corp. v. Gutradt Co., 10

F. (2d) 769, 771 (9 C. C. A.);

The West Arrow, 7 F. Supp. 827, 836 (E. D. N. Y.).

In the court below, appellees relied principally upon The

Buckleigh, 31 F. (2d) 241 (2 C. C. A.). In that case, a

vessel stranded in a dense fog. The court concluded that,

despite the fog, the evidence warranted a finding that the

vessel was negligently navigated. Since there was a ques-

tion as to whether the vessel was negligently operated,

the negligence was not of such a character as to establish

of itself that any of the officers were incompetent. The

court does not discuss what the owner of the vessel had

done in originally selecting his officers, but does discuss

the evidence to show that the officers were in fact compe-

tent, thus obviating any discussion of due diligence. We
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shall not refer to the evidence except to quote the qualifi-

cations of the chief mate

:

*'The first officer, Prospero, had been going to sea

for 18 years, had a mate's certificate for 2 years,

and a master's for 11. He had been on the Buck-

leigh since about the middle of October, 1922.

He had been in the Italian Royal Navy for 5 years,

where he had commanded a fleet of torpedo boat de-

stroyers, and he had been on 6 different merchant

ships.
'

'

We invite a comparison of the above facts with Morten-

sen's record. Prospero had served on only 6 merchant

vessels in 13 years, indicating his dependability. The court

called particular attention to the fact that each of the

officers had served on the Buckleigh five months prior to

the stranding. The owner, therefore, was in a position to

know their competency. The court distinguished The

Cygnet, supra, on the very grounds which make the latter

case applicable to the facts at bar. In our case, Morten-

sen's record not only failed to warrant his selection as

chief mate, but his subsequent conduct refuted any infer-

ence of competency which might have been drawn from

either his license or prior record.

Appellees also relied upon Boston Marine Ins. Co. v.

Metropolitan Redwood Lumber Co., 197 Fed. 703 (9

C. C. A.). That case involved a collision between two

vessels in a fog. One vessel sank and the other vessel was

badly damaged. The damages were large and the claims

far exceeded the value of the surviving vessel. The owner

of the latter vessel, therefore, sought to limit its liability

to the value of the damaged vessel and freight pending.
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The shipowner was denied exoneration from all liability,

although limitation of liability was granted. The claimants

were, therefore, required to show not merely that the

master or other oiBficers were incompetent but that such

incompetency was within the knowledge or privity of the

owner to prevent limitation of liability (46 U. S. C. A.

§183). However, the present case is governed by the Bar-

ter Act, and does not involve limitation of liability but

merely liability. If the owner has failed to exercise due

diligence to make his vessel seaworthy, he is, under the

Harter Act, liable irrespective of knowledge or lack of

knowledge. The court does, however, discuss the compe-

tency of the master and chief mate and due diligence in

their employment. This discussion (pages 708, 710) re-

veals that the owner investigated both master and chief

mate, ascertained their past adequate experience, their

licenses and finally employed them upon letters of recom-

mendation from previous employers. This discussion sup-

ports in every particular the contention that appellees

failed to exercise due diligence in employing Mortensen.

The court distinguished but approved both The Cygnet,

supra, and The Fri, supra.

Appellees also relied upon In re Meyer, 74 Fed. 881

(D. C. Calif.). This is again a case in which the shipowner

sought limitation of liability. Exoneration of liability

was denied, but limitation was granted to all but one part

owner who had knowledge and privity as to the cause of

the loss. The court held upon the evidence that the master

was competent and that in any event the owners had no

knowledge of his ^competency which would prevent limita-

tion of liability. (891) We are at a loss to know why
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appellees cited this case to the trial court, unless appellees

hoped that the court would fail to distinguish between the

issues involved under the limitation of liability statute and

the Harter Act and hold that the owner must be shown to

have knowledge of Mortensen's incompetency. In view of

the trial court's findings, it may well be that the trial

court was confused in that respect. However as previously

discussed, it is well settled that the owner's lack of knowl-

edge has no bearing on the question of competency in fact

or due diligence, except that such lack of knowledge of un-

seaworthiness in fact usually establishes lack of due

diligence.

Appellees Cannot Now Speculate as to What Due Diligence

Would Have Revealed.

The trial court states in its opinion that appellees pro-

duced many witnesses who testified that Mortensen was

competent, regular in his habits and reliable, and there-

fore, that, if the master had had time to make an investi-

gation and ascertained what such witnesses knew, he

would have exercised due diligence. (93) Aside from the

fact that such statement is an admission that the master

did not exercise due diligence, it is neither supported by

the evidence nor sound as a matter of law. Appellees

produced four witnesses who knew Mortensen. Two of

these were Kongsle and Skocolic, employees of the Sea

Service Bureau. We have already commented on their tes-

timony which shows they knew Mortensen only from see-

ing him at the Bureau, while seeking a job. Their informa-

tion as to his competency as an officer was based on his

own application on file in their office. They did not and
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obviously could not testify that they knew Mortensen to

be competent as an officer.

The other two witnesses were Anderson and Storm.

Anderson, second mate to the ^' James Griffiths", had

known Mortensen as a seaman. They had never sailed

together as officers, so they had not sailed together since,

at least, 1926. Anderson had not seen Mortensen recently

and did not know he had been ill. Obviously, Anderson

did not and could not testify that Mortensen was a com-

petent officer. (284-288)

Storm first met Mortensen one year before the latter

sailed on the ''James Griffiths". He had visited Morten-

sen socially ''a couple of times". Storm met Mortensen

as a member of his lodge and as a dealer in marine instru-

ments. He did not know many people who knew Mortensen

and had not heard the latter discussed. (356-358) Storm

did not testify Mortensen was competent. These witnesses

certainly do not support the court's statement.

If the captain had learned what these four witnesses

knew, he would not have exercised due diligence in employ-

ing Mortensen under the authorities discussed above. In

fact, if the captain had discovered what the Bureau knew

about Mortensen, he should have refused to accept him.

Furthermore, the captain might have discovered that Mor-

tensen was incompetent. The court declined to permit

appellant to show what appellees had discovered about

Mortensen after the disaster. (371-372)

However, since the master did not make any inquiries

at all and did not even discover what the four witnesses

referred to knew about Mortensen, we cannot now specu-



83

late as to what he would have discovered. The Harter Act

requires, as a condition precedent to exemption from lia-

bility for negligent navigation, that the shipowner shall

have exercised due diligence to man properly his vessel.

If such diligence is not exercised at the beginning of the

voyage, the shipowner foregoes his right to receive the

statutory exemption, irrespective of whether or not such

diligence would have revealed a defect which in fact ex-

isted. For, the shipowner cannot fail to perform the con-

dition precedent and then speculate as to what he would or

would not have discovered if he had done his duty. The

Supreme Court has made this very clear in the recent

decision of May v. Hamburg-American Line, 290 U. S.

333, 78 L. Ed. 348, 356, where the court said

:

*'The statute, aided by the contract, gives the ship-

owner a privilege upon his compliance with a condi-

tion. If he would have the benefit of the privilege, he

must take it with the attendant burden."

The Supreme Court has also held that a shipowner is

not relieved of liability by the Harter Act for a latent

defect even though such defect is not discoverable by the

exercise of due diligence. The shipowner may by contract

in conjunction with the Harter Act relieve himself of

liability for a latent defect. But since an exemption by

contract against such defect must be conditioned upon

the exercise of due diligence, it is apparent that the ship-

owner must not only show that the defect could not be

discovered by due diligence, but also that the defect ivas

not discovered by due diligence actually exercised.

Wuppermann v. The Carib Prince, 170 U. S. 655;

42 L. Ed. 1181.
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In Blake, Moffitt & Towne v. Luckenbach S. S. Co., 120

Cal. App. 775, 782, the court said:

''Even if the defect was latent, it was nevertheless

the duty of the shipowner to use due diligence to

discover it."

The shipowner will not be permitted to conjecture, in

the absence of due diligence, as to whether or not he could

have discovered the unseaworthiness.

The Feltre, 30 F. (2d) 62, 64 (9 C. C. A.);

The Leerdam, 17 F. (2d) 586, 587 (5 C. C. A.).

The trial court's statement as to what the master would

have discovered is, therefore, not merely unsupported by

the evidence, but is speculation which cannot be indulged

in after the master failed to exercise due diligence. The

fact of the matter is, of course, that, if the master had

examined Mortensen's record at the Bureau, he would

have discovered that he was not fitted by experience to be

chief mate of the ''James Griffiths".

The question is not, therefore, whether or not the

master would have discovered Mortensen's incompetency,

if due diligence had been exercised. Mortensen was in fact

incompetent. Due diligence was not exercised in employing

him. Therefore, appellees, having failed to perform the

condition of the statute, can gain no benefit from such

conditional statute.

At the conclusion of the trial, the court said:

"The Court: I mean if the record that was made

of his examination showed that the man was in fact

competent, the fact that no investigation was made
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and he proved incompetent afterwards, do you think

the party would be liable!

Mr. Tweedt: If a man is competent, and if the

vessel is seaworthy,—why, I find it difficult to think

of a case in which the question could even arise.

The Court: Well, I think it has arisen." (430)

The Court thus indicated that, in its opinion, due dili-

gence had not been exercised. The court also thereby

admitted that Mortensen had proved incompetent on the

voyage. The appearance of competence from a man's record

does not establish his actual competence at the beginning

of the voyage, so the court stated conclusions at that time

which required a decree for libelant.

The court's conclusion that due diligence had not been

exercised is supported in every particular, not only by the

evidence, but by the authorities. It is, therefore, difficult

to understand why the court, three months later, com-

pletely changed its theory and found that due diligence

had been exercised. We believe it is clear from the court's

rulings on evidence and from its opinion that the court

adopted erroneous principles of law and overlooked the

evidence in reaching its conclusion.

All of the evidence introduced by appellees to establish

due diligence, aside from being wholly insufficient, is di-

rected to a time other than the beginning of the voyage

in quesiio'i. The Bureau had no further information as

to Mortensen, as an officer after he was placed on the

''Olympia" on June 22, 1929. (220) Neither the Bureau

nor the master interviewed Mortensen before he was em-

ployed. He had been ashore for over 17 months. There is,
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then, no evidence in the record, insufl&cient or otherwise,

to show due diligence at the hegmming of the voyage in

question. Prior due diligence or prior competency does not

suffice. The strict application of this rule is well illustrated

in May v. Hamburg-American Line, 290 U. S. 333; 78

L. Ed. 348. In that case the vessel was seaworthy at the

beginning of her voyage from the Pacific Coast to Euro-

pean ports. The vessel stranded and was damaged before

reaching Bremen. The owner inspected the vessel at

Bremen. The court, therefore, held that the owner had

again taken over management of his vessel and was not

relieved of liability for errors in navigation under the

Harter Act, occurring after leaving Bremen, unless the

owner could first show that he had exercised due diligence

at Bremen to make his vessel in all respects seaworthy

for the remainder of her voyage.

In considering the evidence and law on which appellees

rely to support the findings that Mortensen was in fact

competent and that due diligence was exercised in em-

ploying him the following conclusions are inescapable.

1. Mortensen 's incompetency in fact was established

by his actions shortly after the voyage commenced. Ap-

pellees did not prove he was actually in good condition

and competent at the beginning of the voyage, but their

only explanation of his conduct fortified the presumption

of law that he was incompetent and proved he was not

in good condition at the beginning of the voyage. The

trial court erroneously believed that it must appear that

appellees knew that Mortensen was then incompetent.

2. The evidence establishes that no proper investiga-

tions of or inquiries concerning Mortensen were made by
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anyone, as the trial court conceded at the trial. (406)

The trial •court erroneously believed that the master could

delegate his duty to and rely on the Sea Service Bureau

to furnish a chief mate for the ''James Griffiths". The

duty of exercising due diligence is, of course, not delega-

ble, irrespective of practice or custom and regardless of

the competency of the person to whom the duty is dele-

gated.

3. The trial court erroneously believed that the fact

that the master was in a hurry to sail lessened the extent

of his duty to exercise due diligence. The trial court

erroneously believed that it could speculate as to what the

master would have discovered if he had exercised due

diligence. The Harter Act requires the exercise of due

diligence as a condition precedent, irrespective of what

such diligence would or would not reveal. Hind-sight specu-

lation would, of course, destroy the purpose of the Harter

Act.

4. The trial court overlooked the fact that appellees

were required to prove Mortensen's competency or due

diligence in that respect at the beginning of the voyage

in question. Prior diligence or competency is insufficient

to discharge such burden of proof.

In discussing the above questions, we have relied en-

tirely on evidence produced by appellees. There was no

burden upon appellant to prove that Mortensen was in-

competent or that due diligence had not been exercised in

employing him. However, appellees' evidence does establish

such facts. Appellant is entitled to recover if the evidence

is not sufficient to warrant a finding that Mortensen was
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in fact competent or that due diligence had been exercised

in ascertaining his competency before he was employed.

If there is any doubt as to the sufficiency of the evidence

to establish such facts, appellant is entitled to recover.

In Martin v. The Southwark, 191 U. S. 1; 48 L. Ed.

65, 72, the Supreme Court said:

"* * * if, by the failure to adopt such tests and to

furnish such proofs, the question of the ship's effi-

ciency is left in doubt, that doubt, must be resolved

against the shipowner, and in favor of the shipper.

In other words, the vessel owner has not sustained

the burden cast upon him to establish the fact that

he has used due diligence to furnish a seaworthy

vessel, and, between him and the shipper, must bear

the loss."

Likewise, in a recent decision. The Indien, 71 F. (2d)

752, 761 (9th C. C. A.), this court said:

"All in all, we believe the appellant has, to say the

least, 'left in doubt' the seaworthiness of the Indien,

with respect to loading."

The changes of theory indulged in by the trial court

between the trial and the time of rendering its opinion

indicate that the trial court had considerable doubt as to

Mortensen's competency and appellees' exercise of due

diligence. We believe that the record in this case will leave

anyone, to say the least, in grave doubt as to Mortensen's

competency or the sufficiency of appellees' diligence in

ascertaining his competency.
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III.

DUE DILIGENCE WAS NOT EXERCISED TO MAKE THE VESSEL

SEAWORTHY IN ALL OTHER RESPECTS.

In addition to the incompetency of chief officer Mor-

tensen, the evidence shows that appellees failed to make

the vessel seaworthy in certain other respects. Appellees

were required to prove due diligence to make the ''James

Griffiths" in all respects seaworthy, irrespective of any

causal relation between unseaworthiness and the loss.

Map V. Hamhurg-Americam Line, 290 U. S. 333; 78

L. Ed. 348, 355.

A. Due Diligence Was Not Exercised In Ascertaining The Com-

petency of the Helmsman and Lookout.

The evidence shows that at the time Mortensen was left

alone on the bridge, there was a helmsman in the wheel-

house and a lookout on the bow of the vessel. (340) Neither

of these men were called as witnesses in this case, nor

was their absence accounted for. An inference, therefore,

arises that their testimony would have been unfavorable

to appellees. This inference is particularly strong since

witnesses were called by appellees to testify to Morten-

sen's appearance when he first came aboard the vessel.

The Cananova, 297 Fed. 658, 662;

The Powhatan, 248 Fed. 786, 790.

The helmsman was stationed at the wheel in a small

pilot house on the bridge with Mortensen. The helmsman

could see on all sides. (341) The helmsman could have

testified as to what Mortensen did or did not do. He

probably could have informed the court far better than
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anyone else as to what Mortensen's condition really was.

The lookout could have informed the court as to what

reports, if any, he gave to Mortensen and whether or not

his reports were acknowledged by Mortensen. Clearly,

both the lookout and helmsman should have been called

as witnesses by appellees.

A vessel is required to have a competent lookout and a

competent helmsman. Mortensen testified that he did not

hear any report from the lookout, nor did the helmsman

speak to him before the vessel stranded. (340-341) A
competent lookout who saw his ship going on the rocks

would certainly have sounded an alarm on his bell. The

helmsman must have observed Mortensen's condition. In

any event, a competent helmsman certainly would have

taken some action, such as calling the master or speaking

to Mortensen, instead of letting the ship go on the rocks

without action or protest. Either the helmsman or the

lookout should have been able to do something to save the

vessel, despite Mortensen's incompetency. In the absence

of their testimony, they must be presumed to have been

at least negligent.

The Oregon, 158 U. S. 186; 39 L. Ed. 943, 949.

If the lookout and helmsman were merely negligent,

and not incompetent, appellees were, nevertheless, bound

to prove due diligence to ascertain their competency. In

Gold Dust Corporation v. Munson S.S. Line, 55 F. (2nd)

900 (2 C. C. A.), cargo was damaged as a result of an

engineer's negligence. The vessel owner claimed exemp-

tion for such negligence under the Harter Act. The court

held that the owner had failed to prove due diligence as
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to competency of the engineer and hence was liable for

his negligence.

The only testimony as to the competency of either the

lookout or the helmsman was the captain's statement

that they were ''old time sailors" in whom he had con-

fidence. (247-248)

This is exactly the type of proof held insufficient in

The Fort Morgan, 274 Fed. 734, affirmed 284 Fed 1

(4 C. C. A.).

In this connection, we may also refer to the fact that

the third mate of the '

' James Griffiths
'

', who was relieved

by Mortensen just prior to the stranding, was not called

as a witness. (327) The third mate was making his first

voyage on the vessel. (253) The master, of course, testi-

fied generally that all of his crew were competent. (205)

Despite the fact that the third mate was making his first

trip on the vessel, nothing was proved as to his experi-

ence or what was done in selecting him.

B. Due Diligence Was Not Exercised In Ascertaining the Condition

of the Steering Gear or Compasses at the Beginning of the

Voyage.

Mortensen several times testified that the vessel steered

poorly. (328, 337) He attributed this fact to the tide.

(329) The master said that the tide would not tend to

set the vessel off her course until she was close in to

the rocks. (263) Mortensen complained of poor steering

long before the vessel reached the rocks. The master

testified the steering gear was first class, in good running

order and had been inspected before sailing. His testi-
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mony was based on usual practice. Definite inspection

at the beginning of the voyage was not proved. He ad-

mitted that he did not inspect the steering gear. He did

not know who did inspect it, but thought it was the third

mate. (311-312) The latter was not, as stated, called as

a witness.

The same sort of testimony was given by the master

as to the compasses. He said they had been inspected

and adjusted, but he did not know when they had last

been inspected or adjusted. (248-249) The pilot house log-

book (an original exhibit) shows that the vessel had been

laid up from February 6 to February 27, 1931, prior to

commencing the voyage in question.

The Yungay, 58 F. (2d) 352, 355 (S. D. N. Y.).

When the vessel sailed from Tacoma, her draft was

19.4 forward and 18.4 aft. (207) This, of course, made

steering difficult. The water ballast forward was pumped

out after the vessel had passed Seattle. (252) There was

no way of ascertaining her draft thereafter. The master

could only guess at her draft after her ballast had been

pumped out. (253)

The above matters naturally are not as serious as the

incompetency of Mortensen. But they do establish that

appellees were generally careless in many matters, not

merely in one. Appellees seek to be held exempt from their

own admitted negligence, which, except for the Harter

Act, would be an actionable wrong. They must, there-

fore as held in May v. Hamburg-American Line, supra,

establish due diligence to make their vessel seaworthy
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in all respects, irrespective of any causal relation between

the unseaworthiness or lack of due diligence and the

disaster.

IV.

APPELLEES, HAVING FAILED TO EXERCISE DUE DILIGENCE

TO MAKE THEIR VESSEL IN ALL RESPECTS SEAWORTHY,

CANNOT RECOVER ON CROSS-LIBEL FOR CONTRIBUTION

IN GENERAL AVERAGE.

This point requires no argument. Appellees will un-

doubtedly concede that, if it is determined that they failed

to exercise due diligence to make the ''James G-rififiths"

in all respects seaworthy, properly manned, equipped, and

supplied, they are not entitled to recover on their cross-

libel for contributions in general average from cargo.

(Stipulation, 75) Since appellees failed to exercise due

diligence and the vessel was in fact unseaworthy, they

cannot recover on their cross-libel.

May V. Hamburg-American Line, 290 U. S. 333;

78 L. Ed. 348.

Appellees' attempt to recover, by cross-libel, contribu-

tions in general average from cargo illustrates the rea-

son and necessity for a strict construction of the Harter

Act against the carrier. If the findings of the trial court

are affirmed, the carrier not only escapes liability for loss

of appellant's cargo, which was due to admitted negli-

gence, if not incompetence, but also recovers from appel-

lant contribution in general average for the expenses of

salvaging the vessel, towing her to port, cost of unloading

etc., which are all expenses arising from such negligence
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or unseaworthiness. In order, therefore, not only to de-

prive the appellant, an innocent cargo owner, of the right

to recover for its loss, but in addition, to require appel-

lant to pay such expenses, the proof that appellees have

complied in every particular with the conditions precedent

of the Harter Act, must be strong and free from doubt.

V.

THE COURT ERRED IN SUSTAINING EXCEPTIONS TO THE

FIRST, SECOND AND FOURTH CAUSES OF ACTION OF THE

LIBEL ON THE GROUND THAT COMPLIANCE WITH
CLAIM CLAUSES OF BILLS OF LADING HAD NOT BEEN

PLEADED.

The trial court sustained appellees' exceptions to the

First, Second and Fourth Causes of Action of the Second

Amended Libel on the ground that such causes of action

fail to state a cause of action. (35) The basis for the

court's ruling was that libelant had failed to plead com-

pliance with the notice of claim clauses contained in the

various bills of lading. (31)

The court's ruling is, of course, a matter of extreme

importance to appellant. The Third Cause of Action, to

which exceptions were overruled, claims damages only in

the sum of $239.98. (131) The First, Second and Fourth

Causes of action claim damages in the total amount of

$18,462.22.

In order to present a proper perspective of the question

to be discussed, it is advisable to refer briefly to the his-

tory of the pleadings.
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The gist of the original libel, as well as the amended

libels, was the shipment by appellant of its cargo in good

order and condition on board the ''James Griffiths",

appellees' agreement to carry such cargo to destination,

and appellees' failure to make delivery of all the cargo

shipped. These allegations clearly state a cause of

action.

Pato Mines v. Clyde S.S. Co., 291 Fed. 378.

The exceptions to the original libel on the ground that

no cause of action was stated were overruled. However,

the trial court sustained an exception on the ground that

the libel did not allege whether the contract of afffreight-

ment was oral or written and, if written, required libelant

to annex to its libel copies of its bills of lading. The

court's requirement that libelant annex bills of lading to

its libel was arbitrary, contrary to every case cited to

the court and caused all the subsequent confusion and

delay involved in settling the pleadings. The decisions

uniformly hold that the libelant in such an action is not

required to annex the bills of lading to its libel.

Pato Mines v. Clyde S.S. Co. 291 Fed. 378;

The Southern Cross, 6 F. Supp. 436

;

Marshall Hall Grain Co. v. U. S. S. B. E. F. Corp.,

14 F. (2d) 141, 142;

Western Front, 1927 A. M. C. 572;

Hakushika Maru, 1934 A. M. C. 727, 729 (D. C.

Wash.).

It is interesting to note that in the Hakushika Maru,

supra, the present proctors for appellees there contended
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that libelant need not attach a copy of the bill of lading

to the libel, and Judge Cushman so ruled.

Appellant, thereupon, filed an amended libel, annexing

copies of the bills of lading. Appellees excepted to the

amended libel on the ground that no cause of action was

stated since the amended libel did not allege that notice

of claim had been presented to appellees as required

by the bills of lading. The exceptions were sustained on

that ground.

Appellant then filed a second amended libel, alleging

the presentation of notice of claim, that none of the cargo

for which recovery is sought was ever delivered to libelant

or removed by libelant from the carrier's custody, that

timely presentation of notice of claim was in any event

waived by the carrier. (6-23) Appellees excepted to the

second amended libel on the same grounds (24-30) and

the court again sustained such exceptions on the ground

that compliance with the notice of claim clause had not

been alleged in the libel. (31)

Libelant then contended and now contends: that the

second amended libel shows on its face compliance with

the notice of claim clauses of the bills of lading; that

compliance with a notice of claim clause need not be

alleged in the libel, as failure to present notice is a con-

dition subsequent which must be pleaded in the answer

if relied upon; that no notice of claim was required at

all to recover upon the causes of action pleaded; and

that in any event timely presentation of claim was waived

by the carrier.
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Exceptions to the Third Cause of Action were over-

ruled as this action was commenced within the time al-

lowed by the bill of lading for presenting notice of claim.

Failure to comply with the claims clauses does not appear on the

face of the Libel.

The second amended libel alleged (Paragraph XI,

p. 10) that libelant presented notice of claim to the

respondents on May 6, 1931, about 2 months after date

of shipment. This claim included all the damages sought

by the four causes of action. The libel alleges delivery

of part of the shipments, but does not allege the date

of such delivery (Paragraph IX, p. 9). No exceptions

were filed on the ground of uncertainty for failing to

allege date of delivery. Obviously no date of delivery

could have been alleged for the cargo not delivered which

is the basis of appellees' liability. The notice of claim

clauses in the various bills of lading provide that the time

for presenting claim runs from date of removal of goods

from carrier's custody (First and Fourth cause of ac-

tion), or date of notice of loss or damage (Second cause

of action). (17-21) There is, therefore, nothing upon the

face of the libel to show that the claim presented May 6,

1931, was not within the time provided for in the bills

of lading. The court could not assume that notice of claim

was tardy. If claim was made too late in fact, appellees

would have to set up such defense by way of answer,

since it did not appear on the face of the libel that claim

was not presented in time. The court, therefore, errone-

ously sustained the exceptions, even assuming that such

compliance must be pleaded in the libel and that notice
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of claim was required under the terms of the bills of

lading. The libel, on its face, pleads compliance with the

notice of claim clauses.

Pleading presentation of claim is not essential to state cause of

action.

The trial court ruled that compliance with the notice

of claim clause contained in the bills of lading is a con-

dition precedent to recovery and must hence be pleaded

to establish a cause of action. The court relied on its own

decision in The Sagadahoc, 291 Fed. 920. We do not

dispute the fact that there are other decisions in other

circuits to the same effect. However, this court has

definitely adopted the rule that compliance with the notice

of claim clause is a condition subsequent which need not

be pleaded nor proved by the libelant, but must be pleaded

and proved by the carrier or the defense is waived.

In The Feltre, 30 F. (2d) 62, 64 (9 C. C. A.), the car-

rier contended that the libelant was not entitled to recover

because it had failed to plead or prove compliance with

the notice of claim clause in the bill of lading. The car-

rier there set up the provisions of the bill of lading in its

answer, but did not specifically allege that notice of claim

had not been given and that the libel was barred for that

reason. This court said, page 65:

"We cannot agree that the failure of the appellees

to prove that they gave the appellant notice of their

claims is a bar to their right to recover."

* * * * * * *

"In Central Vermont R. Co. v. Soper (C. C. A.)

59 F. 879, 888, it was held, 'on general rules of plead-
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iiig,' that it was not necessary for the plaintiffs to

plead the giving of the notice, 'as it is in the nature

of condition subsequent,' and 'therefore', said Judge

Putnam, 'if the defendant below relied upon it, it

should have been specially pleaded.' Such was also

the ruling in Southern R. Co. v. Mooresville Cotton

Mills (C. C. A.) 187 F. 72, and such have been the

rulings in this circuit. The Tampico (D. C.) 151 F.

689; Pacific S. S. Co. v. Sutton (C. C. A.) 7 F. (2d)

579, 581, and cases there cited."

In The Feltre, supra, the carrier also relied upon the

decision of Judge Neterer in The Sagadahoc, supra.

Libelant, however, relied upon The Tampico, 151 Fed.

689. In the latter case Judge De Haven said, page 694

:

"The claimant also excepts to the libel, because

it fails to show that the notice of loss was given

within the time required by the bill of lading. It is

sufficient answer to this to say that it is not shown

by the libel that such notice was not given, and, this

being so, if there was a failure to give the notice

required, that is matter of defense, which can only

be presented by answer."

In The Tampico, supra, as in the case at bar, the bill

of lading was annexed to the libel, so no distinction can

be made between The Feltre, supra, and The Tampico,

supra, on that ground. It should also be noted that libelant

here was compelled by the court to annex the bills of

lading to its libel. The court approves The Tampico in

its decision in The Feltre, supra, thereby in effect, if

not by name, overruling The Sagadahoc.
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Despite the fact that The Feltre, supra, was binding

upon the trial court, it declined to follow it. The court

said that the basis of The Feltre decision was that the

carrier had waived, by failing to plead, compliance with

the notice of claim clause. (32) This attempted distinc-

tion is not sound. If compliance with the notice of claim

clause must be pleaded and proved by libelant to estab-

lish a cause of action, it follows that libelant could not

recover without proving such compliance, even though

the carrier did not plead any defense on that ground.

The failure to object to the insufficiency of a libel to state

a cause of action either by exceptions or by answer is

not a waiver of the insufficiency of the libel. It is well

established law that the fact that a libel or complaint does

not state a cause of action may be raised at any time

and even for the first time on appeal.

49 Corpus Juris, page 820, section 1216.

The fact that recovery was allowed libelant in The

Feltre, supra, as well as the language used by this court,

establishes that non-compliance with the notice of claim

clause is a condition subsequent which must be pleaded

by the carrier or it is waived and is not an essential

allegation, as a condition precedent, to be made by libelant

in order to state a cause of action. The fact that com-

pliance with the notice clause is not pleaded in the libel

does not, therefore, as stated in The Tampico, supra,

establish on the face of the libel that proper notice was

not given. In the case at bar, the second amended libel

goes further. It appears on the face of the libel that notice

of claim was presented and it does not appear that such
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claim was not presented within the time provided for in

the bills of lading. The libel here involved, then, states a

cause of action, regardless of whether compliance with

the notice of claim clause be considered a condition

precedent or a condition subsequent.

While there are a number of decisions which, as men-

tioned before, hold such compliance to be a condition

precedent, there are also many cases which hold, as did

this court, in The Feltre, that such compliance or rather

non-compliance is a matter of defense to be pleaded by

the carrier in its answer. In addition to the cases cited

in The Feltre, supra, we refer to:

The Archer, 1925 A. M. C. 1465, 1468 (E. D. N. Y.)

;

Southern Cross, 1934 A. M. C. 58 (S. D. N. Y.)

;

Hoye V. Perm. R. R. Co. 191 N. Y. 101; 83 N. E. 586.

The trial court was, of course, bound to follow the law

a» announced by this court. The First, Second and Fourth

causes of action of the second amended libel do, there-

fore, state a cause of action. Despite this fact, however,

appellant prefers not to rest this issue merely on a prin-

ciple of pleading. The facts pleaded in the libel and

proved at the trial establish that the notice of claim

clauses here involved are not applicable and required no

notice of claim at all by appellant. This court can, there-

fore, finally dispose of appellant's right to recover on

all four causes of action.
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No Notice of Claim was required under the facts of this case to

recover on the First and Fourth Causes of Action.

The notice of claim clauses involved in the First and

Fourth causes of action are identical and provide (17, 20)

:

"Note Particularly: Unless written demand for

the payment of the claims of shipper or consignee or

other party in interest against Carrier or its vessels

or the masters thereof for any loss of or damage to

or conversion of or misdelivery of or delay in deliv-

ery of said packages or any thereof shall be presented

to Carrier or its Agent within thirty days after re-

moval of the merchandise from the Carrier's cus-

tody, all such claims shall be taken to have been

waived, and no suit shall thereafter be maintainable

to recover for any such claims. ..."

The First and Fourth causes of action of the second

amended libel allege that appellees utterly failed to de-

liver to libelant that portion of each shipment for whifih

recovery is sought ; that none of the cargo so undelivered

was ever removed from the carrier's custody by libelant

or by any one on libelant's behalf. The above notice of

claim clause applies only to such cargo as is removed from

the carrier's custody. The time for presenting claim

starts to run only from the date on which the cargo is

removed from the carrier's custody. Therefore, since none

of the cargo for which recovery is sought was ever re-

moved by libelant from the carrier's custody, the notice

of claim clauses are not applicable. Libelant is, therefore,

entitled to recover for such shortage even though it has

never presented notice of claim. The authorities so hold-
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ing are uniform and appellees cited no cases to the con-

trary in the trial court.

The fact that part of the cargo was delivered and re-

moved from the carrier's custody by libelant does not in

any way affect the non-applicability of the claims clause

to that portion of the cargo which was never delivered.

The decisions distinctly hold that such notice of claim

clause applies only to that portion of the cargo which

is delivered to the consignee and has no application what-

ever to that portion of the cargo which is not delivered

to the consignee.

The leading case on the point is The San Guglielmo,

249 Fed. 588 (2 C. C. A.). The trial court's opinion in

the same case is reported in 241 Fed. 969. From the latter

opinion it appears that the notice of claim cause provided

as follows:

''The steamship company shall not be liable for

any loss or damage, * * * nor for any claim, however

arising, of which notice is not given before removal

of the goods and amount and particulars of claim

given within eight days after receipt of goods."

In that case all of the cargo was discharged from the

vessel, but the consignee took delivery of only a portion

thereof, the remainder being destroyed by the Board of

Health. The trial court said (241 Fed. 969, 979)

:

"The only other question is whether Kronman is

entitled to recover for those goods, which were left on

the dock and later destroyed by the board of health.

The argument here seems to be that, because Kron-

man 's drivers took some goods, he took all. I am
of the opinion, however, that there was no delivery
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to Kronman of the goods which remained on the dock

and were in such wretched condition that the board

of health found it necessary to condemn them. As to

those goods, it seems to me that there never was any

removal; hence no notice was required, and there-

fore the time for giving the notice has never begun."

The Second Circuit Court of Appeals pointed out that,

despite the harshness of the claims clause, no recovery

could be had for the goods removed by the consignee since

notice of claim was not given, but approved the above

ruling of the trial court, stating (249 Fed. 588, 590)

:

''We cannot alter the contract of the parties be-

cause the result seems to be hard, but we should con-

strue it strictly in favor of the goods owner. For

this reason we agree with the District Judge that it

only applies when he removes the goods. For such

of the goods left by the libelants on the wharf as

were destroyed by the board of health, and for such

only, they are entitled to recover."

The case at bar is a much stronger one for the non-

applicability of the claims clause. The cargo here in-

volved was never discharged nor removed from the car-

rier's custody by any one.

In Lehn S Fink Co. v. AmericoM-Hawaiian S.S. Co.,

1924 A. M. C. 1054, only a part of the cargo shipped was

discharged and delivered. In other words, there was a

shortage, just as in the present case. The bill of lading

required notice of claim within ''3 days after the removal

of the goods". Notice of claim was not given within 3

days after delivery of part of the goods. In rendering

the opinion, Judge Learned Hand said:
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"It seems to me quite clear that the case falls

within the ruling of the San Guglielmo (2 C. C. A.),

249 Fed. 588, a decision upon which all of the three

judges agreed and affirmed Judge Mayer below. That

was not a case of shortage, it is true, but of damage

on board. * * * in this case the shortage arose be-

fore the discharge, and even before the loading of

the ship. It is a much stronger case, therefore, than

the San Guglielmo, in which the goods arrived in-

jured and were not moved."

Likewise in Atlantic Sugar Refineries v. Royal Mail

Steam Packet Co., 47 F. (2d) 880, 883 (2 C. C. A.), where

the notice of claim clause provided for notice before re-

moval of the goods and the goods were not delivered, the

court said:

"The notice clause could in no event apply to the

loss in connection with the cocoanut oil because it

was never delivered. The San Guglielmo, 241 F. 969;

Lehn & Fink Co. v. American Hawaiian S. S. Co.,

1924 A. M. C. 1054."

The same ruling was made in The Bencleuch, 10 F. (2d)

49, 52 (2 C. C. A.), a case wherein part of the goods were

not removed from the carrier's custody, although all of

the goods were discharged.

In the court below, appellees made only a half-hearted

attempt to distinguish the above decisions. They cited no

contrary cases and we have found none. Appellees said

below

:

"There was not here, as in The Chaudiere, {At-

lantic Sugar Refineries v. Royal Mail Steam Packet
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Co.), an entire failure of delivery, nor as in The San
Guglielmo, a portion of the cargo remaining undeliv-

ered in the possession of the carrier, nor as in the

Lehn & Fink case a shortage arising before the load-

ing of the ship."

These attempted distinctions are obviously pointless. In

The Chaudiere, the libelant shipped, in addition to the

cases of cocoanut oil, 50 bags of coffee which were deliv-

ered, so the shortage there, too, was only partial. In

Lehn S Fink Co. v. AmericoM-Hawaiian S.S. Co., supra,

the court pointed out that the fact that the shortage arose

before discharge made it a stronger case than if the cargo

had been discharged, but never removed from the car-

rier's custody. In The San Guglielmo, supra, and The

Bencleuch, supra, the decisions were not based on the fact

that part of the cargo remained undelivered in the cus-

tody of the carrier, but the controlling fact in both these

cases, as in all the above cases, was the fact that part of

the goods were never removed from the carrier's custody,

and hence, the claims clause being based on time of re-

moval had no application. Likewise in this case, appellant

never removed the goods, for which recovery is sought,

from the carrier's custody.

The futility of appellees' attempted distinction is well

illustrated by The Cherca, 55 F. (2d) 926 (2 C. C. A.).

Part of the goods had been thrown overboard, part was

left on the dock and part carried away by the ship. The

claim clause provided:

"Notice of any claim must be given in writing by

the consignee * * * within 48 hours after the landing
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of, or failure of the carrier to deliver said goods.

When goods are not delivered the time for giving

notice shall commence from the date of departure

from the port of destination."

The court there said:

"As to the cargo thrown overboard, it was not

delivered, and the period began when the ship sailed.

As to that condemned on the wharf, it had been

landed, and the time ran from the landing. Had the

period begun with 'removuV, the case would have

been otherwise as to this part."

The carrier could easily have worded its notice clause to

cover the situation here presented. This is illustrated by

the clause used in The Cherca, supra, and in E. Cerli &
Co. V. Cunard 8.S. Co., 45 F. (2d) 630. In the latter case

the clause required that notice of any claim for short

delivery of or damage to the goods must be given "before

the removal of the goods or of such part of the goods as

are discharged".

Since a notice of claim clause is to be strictly construed

in favor of the owner of the goods {The San Guglielmo,

supra), it is clear, under the above authorities and from

the language of the clause in question, that it is not ap-

plicable to that portion of appellant's cargo which was

never removed from the custody of the carrier and for

which recovery is herein sought.

The trial court apparently ignored entirely the non-

applicability of the claim clause. This point was spe-

cifically presented to the trial court on a motion for re-

hearing after its ruling on exceptions to the amended
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libel and again on argument of the exceptions to the

second amended libel. The court wrote an opinion after

the latter argument but made no mention either of such

issue or the authorities cited. (31)

Appellees referred, in the court below, to Armour <&

Co. V. Gjeruldsen, 15 F. (2d) 553 (4 C. C. A.). In that case

it did not appear that there was in fact a shortage. The

court said it was not necessary to determine whether or

not the notice of claim clause required notice of claim

for shortage before removal of the cargo. The court did

hold, however, that non-compliance with the time to sue

clause barred right of recovery. The clause there con-

sidered specifically included the words "shortage of". We
need not determine whether or not this is a valid distinc-

tion as the great weight of authority establishes the non-

applicability of the notice of claim clause in this case.

Appellant here filed its libel within the time provided in

each bill of lading.

The claim clause involved in the Second Cause of Action is un-

reasonable.

The bill of lading covering the shipment alleged in the

second cause of action (18) contains an entirely different

notice of claim clause than the ones discussed above. The

clause provides that claims must be presented ''within

thirty days from date of notice of any such loss or dam-

age, etc., and arrival of vessel at port or place of delivery,

or at any port in distress or earliest newspaper mention

of loss or stranding of such vessel or voyage shall each be

and fix the date of such notice . . .". The second cause

of action, of course, states a cause of action, regardless of
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the validity or applicability of this provision, for the

libel does not show on its face that timely notice was not

given and does show that claim was presented. Further-

more, as discussed above, libelant was not obligated to

plead compliance.

However, the clause on its face is unreasonable. A
notice of claim clause is not binding unless it is reason-

able. In The Natal, 14 F. (2d) 382, 383 (9 C. C. A.), this

court said:

*'But it is equally well settled that such a provi-

sion is not binding unless it is reasonable, and that

the question of its reasonableness may largely de-

pend upon the object of the notice, the length of the

voyage, the knowledge possessed by the parties, and

other circumstances of the case".

We do not dispute the validity of a claims clause re-

quiring claim to be made within a reasonable time after

the consignee has proper notice. But, to fix as the com-

mencement of such time, the arrival of the vessel *'at any

port in distress or earliest newspaper mention of loss or

stranding" is clearly unreasonable. Libelant's right to

recover is then based on the accident of discovery that

the vessel has arrived at a port of distress or that

libelant had fortunately seen the earliest newspaper men-

tion of a stranding. Under such circumstances, libelant

might well have lost its right to make claim before it

knew or reasonably should have known of the loss. The

commencement of the time for claim should be based on

some act or fact of which libelant has or reasonably should

have notice, otherwise the clause is unreasonable.

The Lake Gaither, 26 F. (2d) 198, 199 (2 C. C. A.).
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The log books, which are in evidence, show that the

''James Griffiths" did not arrive at her port or place of

delivery before libelant had filed notice of claim or even

before libelant had filed this action. Hence, if construc-

tive notice by arrival of the vessel at port of distress or

earliest newspaper mention of stranding is unreasonable,

libelant had no notice to start its time running for pres-

entation of claim. The above clause is unreasonable and

the claim presented by libelant within two months from

the date the vessel commenced her voyage was timely

within the rule stated by this court in The Natal, 14 F.

(2d) 382, 384 (9 C. C. A.)

:

''We are not persuaded that it was bound to have

on hand at the port of delivery an agent to watch

the tally of the discharged cargo as it went into the

custom house. At that time the shortage was not

known by the consignor or by the consignee or by

the latter 's vendee. The vendee presented the claim

to the charterer's agents one month after the dis-

charge, and presumably as soon as it ascertained the

fact, and the consignor presented it to the charterer

in New York two months after the discharge".

Timely compliance with Claim Clauses was waived.

The second amended libel alleges (Paragraph XI, page

10) that on May 6, 1931, libelant presented claim to the

carrier and received a reply thereto. The claim and reply

appear on pages 21 and 22 of the Record. The claim

definitely demands payment from the carrier. The car-

rier's reply does not even decline the claim, but states

that the carrier's average adjusters have been endeavor-

ing to secure from the underwriters a statement showing
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the value of the cargo. The carrier states in conclusion:

''assuring you of our earnest desire to assist in every-

way possible." The carrier thereby waived any defense

based on failure to make claim within the time specified

in the bill of lading.

In Oelhermann v. Tuyo Kisen etc., 3 F. (2d) 5 (9

C, C. A.), the libelant made claim on the carrier long

after the time required by the bill of lading. The carrier

answered, rejecting the claim on the ground that it was

not liable under the Harter Act. The carrier made no

mention of failure to present claim in time. This court

said (p. 6)

:

"We agree that to constitute waiver there must be

an intention to relinquish a known right. That inten-

tion may be evidenced by expressed words, by acts,

or by a course of conduct, and we may accept it as

settled that, in view of the well-known rule of law

that if a carrier receives a claim of damages after

the expiration of the time limited in the contract,

and considers the items thereof, and makes its answer

thereto on the merits, and makes no claim of defense

on account of the delay in presenting the same, it

gives the claimant the right to understand that its

intention is to waive that defense".

In the case at bar, the carrier in its reply, not only did

not rely on the claims clause, but in effect stated that the

claim would be paid. The letter, therefore, creates an

estoppel as well as a waiver. The carrier's letter does

not, as appellees attempted to contort it, state that libelant

was required to look to its underwriters for payment.

The claim was addressed to and made against the carrier.
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The carrier does not state that it will not pay the claim

and that libelant must look to its underwriters for pay-

ment. It states that delay in payment is due to failure of

the underwriters to furnish the carrier's adjusters with

a statement of the value of the cargo.

Likewise in Pacific Coast Co. v. Yukon Ind. Transp. Co.,

155 Fed. 29, 33 (9 C. C. A.) this court held:

''It is well settled that the requirement as to the

presentation of such a claim, and the institution of

suit to enforce the same within the time specified in

the contract, may be waived by the carrier by enter-

taining the same and negotiating concerning its ad-

justment. '

'

We realize that there are decisions elsewhere which

apparently conflict with the above cases. There are also

many decisions elsewhere which support the above rule.

However, the law in this circuit is settled as above stated

and we see no need to enter into a discussion of other

cases. The trial court ignored the above cases, and merely

asserted there was no waiver.

Four bills of lading were issued by the carrier to cover

appellant's shipments on the "James Griffiths." The

cargo was all loaded at approximately the same time for

discharge at Vallejo and San Francisco. These bills of

lading contain 3 different forms of claim clauses. Appel-

lant admittedly presented claim within the provisions of

the bill of lading involved in the third cause of action,

which allowed nine months' time from date of delivery or

in event of non delivery, nine months after reasonable

time for delivery has elapsed. (19) The other bills of
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lading provided for presenting claim within 30 days after

different and varied events had occurred. The unfairness

of such a situation is apparent. Appellant would have

had to have the services of an experienced admiralty

proctor to advise it when and how to present claim under

each bill of lading.

The purpose of presenting notice of claim is to afford

the carrier opportunity for prompt investigation and to

protect it against fictitious claims, not to relieve it from,

liability.

The Georgian, 76 F. (2d) 550, 551 (5 C. C. A.).

Libelant presented claim within two months from the

commencement of the voyage and commenced this action

less than a month later. Under such circumstances, the

purposes of presenting claim were conserved to the car-

rier.

The Natal, supra.

The second amended libel states causes of action

—

even on principles of pleading, regardless of the validity

or application of the claim clauses.

However, since it also appears from the facts pleaded

and proved that the claims clauses are not applicable and

were in fact waived, the exceptions should not merely be

overruled, but an interlocutory decree should be entered

for libelant on the First, Second and Fourth Causes of

action. The facts warranting recovery on the merits are

applicable to all causes of action and it appears from the

stipulation of the parties that there was in fact a short-

age in each shipment involved in each cause of action.
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(124) Hence the only further act to be done is the deter-

mination of the amount of libelant's damages. Since this

is a trial de now, it is proper under such circumstances

for this court to enter an interlocutory decree. In fact

a final decree might well be entered since the exceptions

admit, as a matter of law, the amount of damages stated

in the libel.

The Pacific Cedar, 61 F. (2d) 187, 191 (9 C. C. A.)

;

Oelbermann v. Toyo Risen etc., 3 F. (2d) 5, 7;

Bull V. New York d Porto Rico S.S. Co., 167 Fed.

792, 794 (2 C. C. A.).

VI.

APPELLEE Mccormick steamship company is liable as

A PRINCIPAL FOR BREACH OF CONTRACT OF AFFREIGHT-

MENT.

The trial court found that appellees James Griffiths &

Sons Company, a corporation, and McCormick Steamship

Company, a corporation, were merely agents of appellee.

Coastwise Steamship & Barge Company, Inc. (103) In

view of the fact that the latter company has admitted and

alleged that it, as a principal, agreed to transport on

the ''James Griffiths" the cargo referred to in the second

amended libel, pursuant to the bills of lading annexed to

said libel, appellant's only interest in the parties is that

of financial security for payment of any decree for dam-

ages which appellant may secure. (Cross-libel, 76; Stipu-

lation, 124; 141)
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This is not a case where one appellee seeks to escape

its own responsibility and to cast the liability upon the

others. All appellees are represented by the same proc-

tors. The only issue is whether appellant is entitled to a

decree against more than one of the appellees. We con-

cede that, upon the evidence introduced, there is no

liability against James Griffiths & Sons Company. We
do, however insist that McCormick Steamship Company

is liable as a principal.

The four original bills of lading covering appellant's

cargo are before this court as original exhibits. The bill

of lading for the shipment referred to in the third cause

of action is a through bill of lading issued by the rail

carrier and states on its face: ^^ Route G. N. McCormick

S. S. Co. . . . Car No. S.S. Jas. Griffiths." The ocean

carriers issued no separate bill of lading, but adopted

the through bill of lading. The McCormick Steamship

Company billed and collected the freight pursuant to

this bill of lading. (127-130) The freight bill states on

its face: ''To McCormick Steamship Company, Dr. For

charges on articles transported." There is no mention on

this bill that McCormick Steamship Company was acting

as the agent for anyone. The delivery report was like-

wise made by McCormick Steamship Company and no

agency is mentioned. (121-122)

The other three bills of lading are all on printed forms

of McCormick Steamship Company. These contracts all

state: "Received by McCormick Steamship Company",

referring to the cargo shipped. They are all signed:

"McCormick Steamship Company, Agents for carrier."

The bills of lading (clause 14) define "carrier" as includ-
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ing ''owners, stockholders and vessels and masters and

charterers thereof." But the bills of lading do not reveal

the identity of any of these parties. The McCormick

Company could have put appellant's cargo on its own

vessel or on any vessel of any other steamship company.

There was no agreement obligating it to ship such cargo

by the Coastwise Company. The McCormick Company

chose the Coastwise Company. There was no obligation

or duty to make such choice.

If McCormick Steamship Company was in fact an agent

as stated on the bills of lading, it was an agent for an

undisclosed principal. It would, therefore, be liable as a

principal unless the principal were disclosed, in which

event, appellant could elect whether to hold the agent as

a principal or to hold the disclosed principal. Such ques-

tion, however, does not arise in this case because the evi-

dence does not disclose any agency, but shows that McCor-

mick Steamship Company was a charterer of space on the

''James Griffiths" and contracted as a principal with ap-

pellant. In other words, the evidence reveals that McCor-

mick Steamship Company contracted with appellant to

carry its cargo and, then, in turn made a contract with

the owners of the "James Griffiths" to carry such cargo.

Mr. Smith, appellant's traffic manager, testified that

appellant made an oral contract with McCormick Steam-

ship Company for the transportation of all of its bulk

grain during 1931. (145) Similar contracts had been made

for the past ten years (id.). The cargo here involved

was carried pursuant to such agreement. Such contract

did not mention or provide for carriage in any specific
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vessel or vessels. The McCormick Steamship Company-

was free to use any vessel they saw fit. (149)

The witness testified that he assumed that in using the

''James Griffiths", McCormick Steamship Company had

an agency agreement with the owners of the "James

Grriffiths". (148) The witness did not use the ''agent" in

the legal sense. He said that he knew that McCormick

Steamship Company did not own the "James Griffiths"

and, therefore assumed that McCormick Steamship Com-

pany was acting as agent for the vessel owner or was

getting a commission or there was some connection be-

tween them. (148) He stated that in making the above

contract for the year 1931, McCormick Steamship Com-

pany did not state that it was acting as agent for anyone

else, nor was he ever informed as to the specific arrange-

ment between the McCormick Steamship Company and

the owners of the "James Griffiths". (150)

The vital point is that the contract was not made for

carriage of grain on the "James Griffiths" or on any other

vessel. The agreement was that McCormick Steamship

Company should carry all of appellant's grain. All freight,

irrespective of what vessel was used, or who her owner

was, was paid by appellant to McCormick Steamship Com-

pany. (149)

We do not believe that appellee will contend that Mc-

Coi-mick Steamship Company was acting as the agent of

the Coastwise Steamship & Barge Company in making

the above contract for the year 1931. The contract re-

ferred to above would then be the contract of the Coast-

wise Company and entitle it to all the benefits therefrom.
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We do not believe that the McCormick Steamship Com-

pany is prepared, for the sake of this litigation, to relin-

quish such a long existing and valuable contract. Ap-

pellees' argument does not go that far and hence falls

of its own weight. Appellees merely contend that Mc-

Cormick Steamship Company was the agent for the

Coastwise as to the particular shipment on the ''James

Griffiths" here involved. Obviously the entire contract

cannot be so disjointed.

The relation between McCormick Steamship Company

and the Coastwise Company was governed by their writ-

ten contract (Exhibit 7, 136). The cargo here in question

was carried pursuant to such agreement. (134) This

agreement provides (136)

:

"We herewith confirm arrangements whereby we

are to give you (McCormick Steamship Company) our

Steamship "James Griffiths" to move 2,000 short

tons bulk wheat from Tacoma to South Vallejo, Cali-

fornia "

The agreement then proceeds to set out the conditions

and terms of carriage. This agreement is, of course, a

contract of affreightment, not an agency agreement. No

mention is made of any third party. If McCormick Steam-

ship Company was the agent of the Coastwise Company,

why did these two companies agree upon the terms and

conditions of carriage between themselves? The only

answer is that the bills of lading subsequently issued

by the McCormick Steamship Company stated the agree-

ment between itself and the cargo owner, whereas the

above agreement was the contract of carriage between
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the Coastwise Company and the McCormick Company.

Correspondence between these two companies likewise

establish the same relationship. (164-175)

Under the above agreement, the McCormick Company

directly collected all freight and was free to charge the

cargo owner any freight rate it saw fit. The Coastwise

Company did not know in each instance what rate was

charged by the McCormick Company. (180-181) The

Coastwise Company billed the McCormick Company, not

the cargo owner for the freight due to the former. (191)

The Coastwise Company carried grain for the McCormick

Company under such arrangement until shortly after the

''James Griffiths" disaster. The McCormick Company

then purchased two additional vessels and had no further

need for the Coastwise Company's service. (160) If Mc-

Cormick Steamship Company was merely an agent for the

Coastwise Company, the agent could not thus have taken

over its principal's contract. The principal would have

had the right to continue performance of the contract.

These arrangements establish, not an agency, but a con-

tract of affreightment between the McCormick and Coast-

wise Companies.

Thus, McCormick Steamship Company, as well as the

Coastwise Company and the vessel, are all and each liable

to appellant for its loss. For, as stated in Gans S. S. Line

V. Wilhelmsen, 275 Fed. 254, 262 (2 C. C. A.)

:

''But when (Barber & Co.'s authority to sign for

the master being undisputed) the master of a ship

chartered l)ut not demised, which was the condition

of Themis, issues bills of lading, we hold that the
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contract evidenced thereby is not only the ship's con-

tract, and that of the time or other charterer who
caused their issue, but that of the owner, whose master

(i. e., authorized agent) issued the same. Therefore

in this instance the shippers had, beyond the obliga-

tion of the ship, the right to look to all three respond-

ents, and hold any or all of them personally liable

for right fulfillment of the bills."

In Pendleton v. Benner Line, 246 U. S. 353 ; 62 L. Ed.

770, 772, the same situation existed and in speaking of

the liability of the charterer (McCormick Steamship Com-

pany in this case) the Supreme Court said:

"But, as was observed by the courts below, the

Banner Line held itself out to the public as a common

carrier, solicited and received the merchandise that

it offered to transport, by acceptance of such mer-

chandise contracted to be answerable for the trans-

portation, chartered the vessels to carry what it re-

ceived, employed the stevedores who put it aboard,

fixed and received the freight and signed or had the

bills of lading signed in its office. It determined the

vessel on which the cargo should go as against the

owners of it or of the ship. The cargo went in the

space it had hired. We agree with the lower courts

that the Benner Line did not disappear from its con-

tract to carry the goods when the bills of lading were

signed, and that it would have been answerable to

the owners, or to the insurance companies when they

became subrogated to the owners' rights, if they had

elected to sue it." (Our italics)

The McCormick Steamship Company is, therefore, liable

to appellant for breach of the contract of carriage. How-
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ever, the Coastwise Company is likewise liable to the

McCormick Company since the ''James Griffiths" was

imseaworthy. All the parties are before the Court, and

therefore, the decree should provide that the damages are

primarily payable by the vessel and her owner, the Coast-

wise Company, any deficiency in such payment to be paid

by the McCormick Steamship Company.

The Julia Luckenhach, 235 Fed. 388, 397 (2 C. C. A.),

affirmed 248 U. S. 139; 63 L. Ed. 170;

The Lake Allen, 274 Fed. 873, 876 (E. D. N. Y.).

CONCLUSION.

Appellees, gladly admitting their negligence, come be-

fore this court seeking the conditional exemption from

liability granted by the Harter Act. They have not merely

failed to establish that due diligence was exercised to

make the ''James Griffiths" in all respects seaworthy and

properly manned, equipped and supplied, but their own

evidence reveals their failure to exercise such diligence

and shows that the vessel was in fact palpably unseaworthy

at the beginning of the voyage. The trial court, in effect,

has interpreted the Harter Act as granting an absolute

exemption by permitting the shipowner to delegate his

duty to exercise due diligence.

This case does not involve consideration of a mere phy-

sical defect in a vessel which would have little effect upon

future conduct of shipping interests. It involves a decision

of future importance applicable generally to all shipping

in respect to the most important aspect of seaworthiness
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—proper manning of a vessel. The high standard of care

required from the shipowner in manning his vessel can-

not be relaxed without endangering life and property

at sea.

We respectfully submit that the decree herein be re-

versed with instructions:

1. To enter an interlocutory decree for appellant

against the steamer ''James Griffiths" and her owner, the

Coastwise Steamship & Barge Company, Inc., primarily,

and against McCormick Steamship Company, for any defi-

ciency, referring the cause to a commissioner to ascertain

the amount of appellant's damages on all four causes of

action of the Second Amended Libel;

2. To dismiss the cross-libel with costs to appellant.

Respectfully submitted,

Lloyd M. Tweedt,

Derby, Sharp, Quinby & Tweedt,

Howard G. Cosgrove,

COSGROVE & TeRHUNE,

Proctors for Appellant.

San Francisco, California

October 9, 1935.


